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An Act about management of the radiofrequency
spectrum, and other matters

Chapter 1—Preliminary

Part 1.1—Formal matters

1 Short title[see Note 1]

This Act may be cited as the Radiocommunications Act 1992.

2 Commencement

This Act commenceson 1 July 1993.
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Chapter 1 Preliminary
Part 1.2 Object of thisAct

Section 3

Part 1.2—Object of thisAct

3 Theabject of thisAct

The abject of this Act isto provide for management of the
radiofrequency spectrum in order to:

(&) maximise, by ensuring the efficient allocation and use of the
spectrum, the overall public benefit derived from using the
radiofrequency spectrum;

(b) make adequate provision of the spectrum;

(i) for use by agenciesinvolved in the defence or national
security of Australia, law enforcement or the provision
of emergency services; and

(i) for use by other public or community services,

(c) provide aresponsive and flexible approach to meeting the
needs of users of the spectrum;

(d) encourage the use of efficient radiocommunication
technologies so that awide range of services of an adequate
quality can be provided;

(e) provide an efficient, equitable and transparent system of
charging for the use of spectrum, taking account of the value
of both commercia and non-commercial use of spectrum;

(f) support the communications policy objectives of the
Commonwealth Government;

(g) provide aregulatory environment that maximises
opportunities for the Australian communications industry in
domestic and international markets;

(h) promote Australia sinterests concerning international
agreements, treaties and conventions relating to
radiocommunications or the radiofrequency spectrum.

4 Outline of thisAct

In order to achieve this object:
(@) Chapter 2 provides for radio frequency planning that involves
preparation of:
(i) aspectrum plan and frequency band plans (see Part 2.1);
and
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Section 4

(ii) marketing plans and conversion plans (see Part 2.2); and
(b) Chapter 3 provides for licensing radiocommunications under:
(i) spectrum licences (see Part 3.2); and
(ii) apparatus licences (see Part 3.3); and
(iii) classlicences (see Part 3.4);
(c) Chapter 3 also providesfor registration of licences (see
Part 3.5); and

(ca) Chapter 3 also provides for the re-allocation of parts of the
spectrum (see Part 3.6); and
(d) Chapter 4 provides for general regulatory requirements
aimed at:
(i) providing for standards and other technical regulation
(see Part 4.1); and
(i) regulating various acts relating to radio emissions,
particularly those involving interference with
radiocommunications (see Part 4.2); and

(iii) settling interference disputes (see Part 4.3); and
(iv) providing for restricted use zones (see Part 4.4); and

(e) Chapter 5 provides for various other matters dealing with the
administration and enforcement of this Act.
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Part 1.3 Interpretative provisions

Section 5

Part 1.3—Inter pretative provisions

5 Definitions
In this Act, unless the contrary intention appears:
AAT means the Administrative Appeals Tribunal.

ACCC means the Australian Competition and Consumer
Commission.

ACMA means the Australian Communications and Media
Authority.

advisory guideline means an advisory guideline made under
section 262.

aircraft includes a balloon.

apparatus licence means an apparatus licence issued under
Part 3.3.

apparatus licence tax means atax imposed under the
Radiocommunications (Receiver Licence Tax) Act 1983 or the
Radiocommunications (Transmitter Licence Tax) Act 1983.

apply, inrelation to alabel, has a meaning affected by section 9A.

Australia, when used in a geographical sense, includes the external
Territories.

Australian aircraft means an aircraft that isin Australian control
or isregistered in accordance with the Civil Aviation Regulations
as an Australian aircraft.

Australian space object means a space object that the ACMA
determines in writing to be an Australian space object for the
purposes of thisAct. A determination is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.
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Section 5

Australian vessel means a vessel that isin Australian control or:

(a) not being an air-cushion vehicle—is an Australian boat
within the meaning of the Fisheries Management Act 1991;
or

(b) being an air-cushion vehicle—would be an Australian boat
within the meaning of that Act if it were aboat within the
meaning of that Act.

authority, in relation to the Commonwealth, a State or a Territory,
means.
(@) aDepartment; or
(b) abody (whether incorporated or unincorporated) established
for a public purpose by or under the law of the
Commonwealth, the State or the Territory, as the case may
be; or
(c) any other body corporate in which:
(i) the Commonwealth, the State or the Territory, asthe
case may be; or
(ii) abody corporate referred to in paragraph (b);
has a controlling interest.

broadcasting services bands licence has the same meaning as in
the Broadcasting Services Act 1992.

broadcasting station means atransmitter that is operating for the
purposes of:
(a) abroadcasting services bands licence; or

(b) the provision of a national broadcasting service within the
meaning of the Broadcasting Services Act 1992.

BSA control rules means:
(a) sections 54A and 56A of the Broadcasting Services Act
1992; and

(b) clause 41 of Schedule 6 to the Broadcasting Services Act
1992.

BSA datacasting licence means a datacasting licence under
Schedule 6 to the Broadcasting Services Act 1992.

BSA exempt re-transmission service means a service that, under
subsection 212(1) of the Broadcasting Services Act 1992, is
exempt from the regulatory regime established by that Act.
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BSA licence area means licence area within the meaning of the
Broadcasting Services Act 1992.

category 1 digital radio multiplex transmitter licence means a
transmitter licence for one or more multiplex transmitters that are
for use for transmitting any or al of the following servicesin a
designated BSA radio area:

(a) oneor moredigital commercial radio broadcasting services;
(b) one or more digital community radio broadcasting services;
(c) oneor more restricted datacasting services.

category 2 digital radio multiplex transmitter licence means a
transmitter licence for one or more multiplex transmitters that are
for use for transmitting any or all of the following servicesin a
designated BSA radio area:
() oneor moredigital commercial radio broadcasting services;
(b) one or more digital community radio broadcasting services;
(c) oneor more digital national radio broadcasting services;
(d) one or more restricted datacasting services.

category 3 digital radio multiplex transmitter licence means a
transmitter licence for one or more multiplex transmitters that are
for use for transmitting either or both of the following servicesin a
designated BSA radio area:

(@) one or more digital national radio broadcasting services;

(b) one or more restricted datacasting services, where each
relevant restricted datacasting licence is held by anational
broadcaster.

certificate means:
(i) acertificate of proficiency; or
(ii) acompliance certificate; or
(iii) afrequency assignment certificate referredtoin
subsection 100(4A); or

(iv) any other kind of certificate that may be issued under
this Act.

certificate of proficiency means a certificate of proficiency issued
under section 121.
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change, in relation to information in the Register, means any one
or more of the following:

(a) the addition of matter to the information;
(b) the ateration of matter included in the information;
(c) the deletion of matter from the information.

channel A datacasting transmitter licence has the meaning given
by section 98A.

channel B datacasting transmitter licence has the meaning given
by section 98B.

class licence means a class licence issued under Part 3.4.

commercial broadcasting service has the same meaning asin the
Broadcasting Services Act 1992.

commercial radio broadcasting licence has the same meaning as
in the Broadcasting Services Act 1992.

commercial television broadcasting licence has the same meaning
asin the Broadcasting Services Act 1992.

community television broadcasting service has the same meaning
asin the Broadcasting Services Act 1992.

Commonwealth officer means.
(@ aMinister; or
(b) aperson who, whether on afull-time or a part-time basis, and
whether in a permanent capacity or otherwise:

(i) isinthe service or employment of the Commonwealth,
the Administration of a Territory or an authority of the
Commonwealth; or

(ii) holds or performs the duties of any office or position
established by or under alaw of the Commonwealth or a
Territory; or

(c) amember of the Defence Force; or

(d) the Commissioner of the Australian Federal Police, a Deputy
Commissioner of the Australian Federa Police, an AFP
employee or a special member of the Australian Federal
Police (all within the meaning of the Australian Federal
Police Act 1979); or

(e) amember of the police force of a Territory.
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community broadcasting service has the same meaning asin the
Broadcasting Services Act 1992.

conciliator means a person appointed under section 202.

conciliator’ s report means areport by a conciliator under
section 208.

conversion plan means a plan prepared under section 38.

core condition means a condition included in a spectrum licence
under section 66.

datacasting service has the same meaning as in the Broadcasting
Services Act 1992.

datacasting transmitter licence means atransmitter licence for a
transmitter that is for use for transmitting a datacasting service, but
does not include:

(a) atransmitter licence issued under section 101B, 101C, 102 or
102A; or

(aa) adigital radio multiplex transmitter licence; or
(b) an NBS transmitter licence; or
(c) aprescribed transmitter licence.

datacasting transmitter licence fee means afee imposed under the
Datacasting Transmitter Licence Fees Act 2006.

Department means:
(& inrelation to the Commonwealth—an Agency within the
meaning of the Public Service Act 1999; or
(b) inrelation to a State or Territory—a body that, in relation to
that State or Territory, isabody of such akind.

designated BSA radio area means:
(a) the BSA licence area of acommercia radio broadcasting
licence; or
(b) the BSA licence area of a community radio broadcasting
licence, where that BSA licence areais the same as the BSA
licence area of acommercial radio broadcasting licence.

Note: See also section 8AD of the Broadcasting Services Act 1992, which
deals with deemed radio broadcasting licence areas.
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designated community radio broadcasting licence has the same
meaning as in the Broadcasting Services Act 1992,

designated teletext service has the same meaning as in Schedule 4
to the Broadcasting Services Act 1992.

device has the meaning given in subsection 9(1).

digital commercial radio broadcasting licence means a
commercia radio broadcasting licence that authorises the provision
of one or more digital commercial radio broadcasting services.

digital commercial radio broadcasting service has the same
meaning as in the Broadcasting Services Act 1992.

digital community radio broadcasting licence means a designated
community radio broadcasting licence that authorises the provision
of one or more digital community radio broadcasting services.

digital community radio broadcasting representative company, in
relation to adesignated BSA radio area, has the meaning given by
section 9C.

digital community radio broadcasting service has the same
meaning as in the Broadcasting Services Act 1992.

digital national radio broadcasting service has the same meaning
asin the Broadcasting Services Act 1992.

digital radio channel plan means a plan under section 44A.

digital radio moratorium period has the same meaning asin the
Broadcasting Services Act 1992.

digital radio multiplex transmitter licence means:
(@) acategory 1 digital radio multiplex transmitter licence; or
(b) acategory 2 digital radio multiplex transmitter licence; or
(c) acategory 3digital radio multiplex transmitter licence.

digital radio start-up day has the same meaning asin the
Broadcasting Services Act 1992.

disputed conduct means conduct (including any act and any refusal
or omission to act) of akind referred to in paragraph 205(1)(a).
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domestic digital television receiver means domestic reception
equipment that:
(a) isnot ahand-held device; and
(b) iscapable of receiving television programs transmitted in:
(i) SDTV digital mode; or
(i) HDTV digita mode; and
(c) has such other characteristics (if any) as are specified ina
legislative instrument made by the ACMA under this
paragraph.
For the purposes of paragraph (b), disregard clause 6 of Schedule 6
to the Broadcasting Services Act 1992.

EMC standard means a standard made solely for the purposes of
either or both of the following:

(a) paragraph 162(3)(b);
(b) paragraph 162(3)(€).

environment means the physical environment.
Federal Court means the Federal Court of Australia.
foreign aircraft means an aircraft that is not an Australian aircraft.

foreign space object means a space object that is not an Australian
space object.

foreign vessel means avessd that is not an Australian vessel.

foundation category 1 digital radio multiplex transmitter licence
has the meaning given by section 98C.

foundation category 2 digital radio multiplex transmitter licence
has the meaning given by section 98D.

foundation digital radio multiplex transmitter licence means:

(@) afoundation category 1 digital radio multiplex transmitter
licence; or

(b) afoundation category 2 digital radio multiplex transmitter
licence.

frequency band means any contiguous range of radio frequencies.

frequency band plan means a plan prepared under section 32.

10
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HDTV digital mode has the same meaning as in Schedule 4 to the
Broadcasting Services Act 1992.

import means import into Australia.

in Australian control meansin the control or possession of one or
more of any of the following:
(@) the Commonwealth (including an arm of the Defence Force)
or a State or Territory;
(b) an authority of the Commonwealth;
(c) an authority of a State;
(d) an authority of a Territory.

incumbent digital commercial radio broadcasting licensee has the
meaning given by subsection 9D(1).

incumbent digital community radio broadcasting licensee has the
meaning given by subsection 9D(2).

inspector has the meaning given in section 267.

interference means:

(a) in relation to radiocommunications—interference to, or with,
radiocommunications that is attributable, whether wholly or
partly and whether directly or indirectly, to an emission of
electromagnetic energy by adevice; or

(b) in relation to the uses or functions of devices—interference
to, or with, those uses or functionsthat is attributable,
whether wholly or partly and whether directly or indirectly,
to an emission of electromagnetic energy by adevice.

international broadcasting licence means an international
broadcasting licence under the Broadcasting Services Act 1992.

international broadcasting service has the same meaning asin the
Broadcasting Services Act 1992,

label has a meaning affected by section 9A.

licence means a spectrum licence, an apparatus licence or a class
licence.
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licensee means:

(a) inrelation to a spectrum licence—the person specified in the
licence as the licensee, whether the licence was originally
issued to that person or subsequently assigned to him or her;
or

(b) inrelation to an apparatus licence—the person who holds the
licence;

and, in Part 2 of the Schedule, includes the person from whom the
spectrum licence in question, or the part of the spectrum licencein
guestion, was resumed.

marketing plan means a plan prepared under section 39 or 39A.

member, in relation to the Australian Federal Police, includes a
special member of the Australian Federal Police.

member of the crew, in relation to an vessel, aircraft or space
object, includes the person in charge of the vessel, aircraft or space
object.

national broadcaster has the same meaning as in the Broadcasting
Services Act 1992.

national broadcasting service has the same meaning asin the
Broadcasting Services Act 1992.

NBS transmitter licence means a transmitter licence for a
transmitter that is for use for transmitting, to the public, a national
broadcasting service, but does not include a digital radio multiplex
transmitter licence.

newspaper means a newspaper that isin the English language and
is published on at least 4 days in each week, but does not include a
publication if less than 50% of its circulation is by way of sale.

non-foundation digital radio multiplex transmitter licence means
adigital radio multiplex transmitter licence that is not afoundation
digital radio multiplex transmitter licence.

non-standard device has the meaning given in subsection 9(2).

non-standard transmitter has the meaning given in subsection
9(3).

12
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open narrowcasting television service has the same meaning asin
the Broadcasting Services Act 1992,

part, in relation to a spectrum licence, means:

() aspecified portion of the frequencies at which operation of
radiocommuni cations devices is authorised under the licence;
or

(b) aspecified portion of the area within which operation of
radiocommunications devices is so authorised; or

(c) aspecified portion of the frequencies at which operation of
radiocommunications devices is so authorised in a specified
portion of the area within which operation of
radiocommunications devices is so authorised.

period of emergency means a period declared to be a period of
emergency under subsection 219(1).

permit means a permit issued under section 167.

pre-acquisition declaration means a declaration published in the
Gazette under clause 1 of Part 1 of the Schedule.

provisional international broadcasting certificate means a
provisional international broadcasting certificate issued under
section 131AF.

public or community service has the meaning given in section 10.

gualified company means a company that:
(@) isformedin Australia; and
(b) has ashare capital.

qualified operator means a person who holds a certificate of
proficiency.

radiocommunication has the meaning given in section 6.

radiocommunications device has the meaning given in subsection
7(2).

radiocommunications receiver has the meaning givenin
subsection 7(3).

radiocommunications transmitter has the meaning givenin
subsection 7(2).
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Section 5

radio emission has the meaning given in subsection 8(1).

re-allocation deadline, in relation to a spectrum re-all ocation
declaration, has the meaning given by section 153B.

re-allocation period, in relation to a spectrum re-allocation
declaration, has the meaning given by section 153B.

receiver licence means an apparatus licence of the kind referred to
in subsection 97(3).

reception, in relation to radio emission, includes interception.

Register, except in section 183, means the Register of
Radiocommunications Licences established under section 143.

restricted datacasting licence has the same meaning asin the
Broadcasting Services Act 1992.

restricted datacasting service has the same meaning asin the
Broadcasting Services Act 1992.

restrictive order means an order made under subsection 222(1).

resumption notice means a notice published in the Gazette under
clause 3 of Part 1 of the Schedule.

SDTV digital mode has the same meaning as in Schedule 4 to the
Broadcasting Services Act 1992.

space object means an object (whether artificial or natural) that is
beyond, has been beyond or isintended to go beyond the major
portion of the Earth’s atmosphere, or any part of such an object,
even if the part isintended to go only some of the way towards
leaving the magjor portion of the Earth’s atmosphere.

Note: Under section 10A, the ACMA may determine that a particular object
is not a space object for the purposes of this Act.

spectrum means the range of frequencies within which
radiocommunications are capable of being made.

spectrum access charge means a spectrum access charge fixed
under section 294.

spectrum licence means a spectrum licence issued under Part 3.2.

14
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Section 5

spectrum licence tax means atax imposed under the
Radiocommuni cations (Spectrum Licence Tax) Act 1997.

spectrum plan means.

(a) inrelation to atime before the first plan prepared under
section 30 comes into effect—the last plan prepared under
section 18 of the Radiocommunications Act 1983; and

(b) inrelation to atime after the first plan prepared under
section 30 comes into effect—a plan prepared under
section 30.

spectrum re-allocation declaration means a declaration under
section 153B.

standard means a standard made under section 162.

State officer means a person who, whether on a full-time basis or a
part-time basis, and whether in a permanent capacity or otherwise:

(a) isin the service or employment of a State or an authority of a
State; or

(b) holds or performs the duties of any office or position
established by or under alaw of a State;

and includes a member of the police force of a State.

subscription television broadcasting service has the same meaning
asin the Broadcasting Services Act 1992.

supply includes supply (including re-supply) by way of sale,
exchange, lease, hire or hire-purchase.

television program includes so much of atelevision program as
consists only of sounds or images.

temporary community broadcasting licence has the same meaning
as in the Broadcasting Services Act 1992.

this Act includes the regulations.
transmitter has the meaning given in subsection 8(2).

transmitter licence means an apparatus licence of the kind referred
to in subsection 97(2).
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Section 6

vessel means avessel or boat of any description, and includes:
(a) anair-cushion vehicle; and
(b) any floating structure.

6 Definition of radiocommunication

(1) For the purposes of this Act, radiocommunication is:
(a) radio emission; or
(b) reception of radio emission;
for the purpose of communicating information between persons
and persons, persons and things or things and things.

(2) Thereference in subsection (1) to communicating information
includes communicating information between a part of athing and:
(@) another part of the same thing; or
(b) the same part of that thing;
(as, for example, in the operation of aradar device).

Note: Division 3 of Part 1.4 has the effect of extending the concept of
radiocommunication in certain circumstances.

7 Definitions of radiocommunications device, radiocommunications
transmitter and radiocommunications receiver

(1) For the purposes of this Act, aradiocommunications deviceis:

(a) aradiocommunications transmitter other than a
radiocommunications transmitter of akind specified in a
written determination made by the ACMA for the purposes
of this paragraph; or

(b) aradiocommunications receiver of akind specifiedin a
written determination made by the ACMA for the purposes
of this paragraph.

(2) For the purposes of this Act, aradiocommunications transmitter
IS

(@) atransmitter designed or intended for use for the purpose of
radiocommunication; or

(b) anything (other than aline within the meaning of the
Telecommunications Act 1997) designed or intended to be
ancillary to, or associated with, such atransmitter for the
purposes of that use; or
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Section 8

(c) anything (whether artificial or natural) that is designed or
intended for use for the purpose of radiocommunication by
means of the reflection of radio emissions and that the
ACMA determines in writing to be a radiocommunications
transmitter for the purposes of this Act.

(3) For the purposes of this Act, aradiocommunications receiver is.

(a) anything designed or intended for use for the purposes of
radiocommunication by means of the reception of radio
emission; or

(b) anything (other than aline within the meaning of the
Telecommunications Act 1997) designed or intended to be
ancillary to, or associated with, such athing for the purposes
of that use; or

(c) anything (whether artificial or natural) that is designed or
intended for use for the purpose of radiocommunication by
means of the reflection of radio emissions and that the
ACMA determinesin writing to be aradiocommunications
receiver for the purposes of this Act.

(4) ThisAct does not preclude the same thing from being both a
radiocommunications receiver and a radiocommunications
transmitter, or any other kind of transmitter, for the purposes of
this Act.

(5) A determination by the ACMA under this section is a disallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

8 Definitions of radio emission and transmitter

(1) For the purposes of this Act, aradio emission is any emission of
electromagnetic energy of frequencies less than 420 terahertz
without continuous artificial guide, whether or not any person
intended the emission to occur.

(2) For the purposes of this Act, atransmitter is:
(@) anything designed or intended for radio emission; or
(b) any other thing, irrespective of its use or function or the
purpose of its design, that is capable of radio emission.
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9 Definitions of device, non-standard device and non-standard
transmitter

(1) For the purposes of this Act, adeviceis:
(a) aradiocommunications transmitter; or
(b) any other transmitter; or
(c) aradiocommunications receiver; or

(d) any other thing any use or function of which is capable of
being interfered with by radio emission.

(2) For the purposes of this Act, anon-standard device isadevice
that:

(a) if the device has not been altered or modified in a material
respect after its manufacture or, if it has been imported, after
its importation—does not comply with a standard that was
applicable to it when it was manufactured or imported, as the
case may be; or

(b) if the device was so altered or modified—does not comply
with a standard that was applicable to it when it was so
altered or modified.

(3) For the purposes of this Act, anon-standard transmitter isa
transmitter that is a non-standard device.

9A Application of labels

(1) A referenceinthisAct to alabel includes areferenceto a
Statement.

(2) For the purposes of this Act, alabel istaken to be applied to a
thing if:

(a) thelabel isaffixed to the thing; or

(b) thelabel iswoven in, impressed on, worked into or annexed
to the thing; or

(c) thelabel is affixed to a container, covering, package, case,
box or other thing in or with which the first-mentioned thing
issupplied; or

(d) thelabel isaffixed to, or incorporated in, an instruction or
other document that accompanies the first-mentioned thing.
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9B Digital mode

For the purposes of this Act, aservice is transmitted in digital
mode if the service is transmitted using a digital modulation
technique.

9C Digital community radio broadcasting r epr esentative company

(1) For the purposes of this Act, acompany isthe digital community
radio broadcasting representative company for a particular
designated BSA radio areaif:

(@) the company isaqualified company; and

(b) theincumbent digital community radio broadcasting
licensees for the designated BSA radio area have given the
ACMA ajoint written notice electing that this paragraph
apply to the company; and

(c) before the company was formed, the promoters of the
company invited each incumbent digital community radio
broadcasting licensee for the area to subscribe for sharesin
the company on the basis that:

(i) theincumbent digital community radio broadcasting
licensees who accepted the invitation would be issued
with an equal number of shares; and

(ii) no other persons would be entitled to subscribe for
shares in the company; and
(d) theinvitationsreferred to in paragraph (c) were:
(i) published onthe ACMA’swebsite; and
(ii) open for aperiod of at least 90 days beginning on or
after the commencement of this section; and
(e) therewas no discrimination between subscribers for sharesin
the company in relation to the consideration payable for the
issue of the shares concerned; and
(f) thetotal amount of money payable as consideration for the
issue of the shares in the company is not substantially in
excess of the total amount that, as at the time the invitations
referred to in paragraph (c) are published, would be required
for the viable operation of the company; and
(g) none of the recipients of an invitation referred toin
paragraph (c) were subject to duress as to whether the
invitation should be accepted; and
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(h) the company has a constitution; and

(i) the company’s constitution provides that a person is not
eigible to hold a share in the company unless the personisa
digital community radio broadcasting licensee whose BSA
licence areais the same as the designated BSA radio areg;
and

(j) the company’s constitution provides that, if:

(i) adigital community radio broadcasting licenceis
allocated to a person under the Broadcasting Services
Act 1992 after the commencement of this section; and
(if) the BSA licence areaof the digital community radio
broadcasting licence is the same as the designated BSA
radio area;
the company must:

(iii) within 30 days after the alocation of the digital
community radio broadcasting licence, offer to issue
shares in the company to the holder of the digital
community radio broadcasting licence, where the
number of shares offered equals the number of shares
already held by a particular digital community radio
broadcasting licensee; and

(iv) keep the offer open for at least 90 days, and

(v) ensurethat, if the offer is accepted, the amount of
money payable as consideration for the issue of the
sharesis hot substantially in excess of the amount that
was payable by an incumbent digital community radio
broadcasting licensee who subscribed for sharesin the
company in response to an invitation referred to in
paragraph (c); and

(k) the company’s constitution provides that the purposes of the
company are:

(i) holding sharesin one or more companies that hold, have
applied for, or propose to apply for, category 1 digital
radio multiplex transmitter licences, or category 2
digital radio multiplex transmitter licences, for the
designated BSA radio area; and

(ii) exercising the powers conferred by this Act on a digital

community radio broadcasting representative company;
and
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)

©)

(4)
©)

(6)

(iif) carrying out activities incidental to the purposes
mentioned in subparagraphs (i) and (ii); and
(1) the company complies with such other conditions (if any) as
are specified in the regulations.

Note: See also section 8AD of the Broadcasting Services Act 1992, which
deals with deemed radio broadcasting licence areas.

For the purposes of the application of paragraph (1)(i) and
subparagraph (1)(j)(iii) before the digital radio start-up day for the
designated BSA radio area, digital community radio broadcasting
licensee includes an incumbent digital community radio
broadcasting licensee.

An election under paragraph (1)(b) givenin relation to a particular
designated BSA radio area has no effect if an election under that
paragraph has been previously given in relation to that area.

An election under paragraph (1)(b) isirrevocable.

The promoters of a company may regquest the ACMA to publish on
its website the invitations referred to in paragraph (1)(c).

The ACMA must comply with arequest under subsection (5) if the
ACMA is satisfied that the request was made in good faith.

9D Incumbent digital radio broadcasting licensees

)

)

Incumbent digital commercial radio broadcasting licensee

For the purposes of this Act, if:
(a) thelicensee of acommercial radio broadcasting licence held
the licence at the commencement of this section; and
(b) thelicence was not allocated under subsection 40(1) of the
Broadcasting Services Act 1992;

the licensee is an incumbent digital commercial radio
broadcasting licensee.

Incumbent digital community radio broadcasting licensee

For the purposes of this Act, if the licensee of adesignated
community radio broadcasting licence held the licence at the
commencement of this section, the licensee is an incumbent digital
community radio broadcasting licensee.
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10 Public or community services

(1) For the purposes of this Act, apublic or community serviceisa
service provided by abody or organisation of akind specified by
the Minister, by written instrument, to be bodies or organisations
for the purposes of this section.

(2) Each such body or organisation must either be:
(a) an authority of the Commonwealth, a State or a Territory; or
(b) abody or organisation that:
(i) isnot carried on for the purpose of profit or gain to its
members; and
(ii) appliesits profits (if any) or other income in achieving
its objects; and
(iii) doesnot provide for making any distribution, whether in
money, property or otherwise, to its members.

(3) Theinstrument is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

10A ACMA determinations about space objects

(1) Despite the definition of space object in section 5, the ACMA may
make a written determination that a particular object is not a space
object for the purposes of this Act.

Note: Under subsection 33(3A) of the Acts Interpretation Act 1901, objects

may be specified by reference to a particular class or classes of
objects.

(2) A determination under this section is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.

11 Referencesto offences against this Act etc.

(1) A referencein this Act to an offence against this Act or to an
offence against a provision of this Act includes areference to an
offence against section 6 of the Crimes Act 1914, or an ancillary
offence (within the meaning of the Criminal Code), that relates to
this Act or that provision, as the case requires.

(1A) A referencein this Act to an offence against this Act includes a
reference to an offence against section 136.1 or 137.1 of the
Criminal Code that relatesto this Act.
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(2) A referencein this Act to aconviction of an offence includes a
reference to:
(@) making an order under section 19B of the Crimes Act 1914 in
relation to the offence; or
(b) payment, under regulations made under paragraph 314(2)(d),
of apenalty in relation to the offence.
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Part 1.4—Application of thisAct

12 Outline of this Part

(1) ThisPart isabout the scope of this Act’s operation, and the
situations in which that operation is extended or restricted.

(2) Division 1 appliesthis Act to the Crown.

(3) Division 2 describes how questions of location affect the
application of this Act.

(4) Division 3 brings certain activities within the concept of
radiocommunication for the purposes of this Act.

(5) Division 4 isabout the situations and activities that are exempt
from the operation of this Act.
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Division 1—General

13 Crown to be bound

(1) Subject to subsection (2), this Act binds the Crown in all its
capacities.

(2) Nothing in this Act renders the Crown liable to be prosecuted for
an offence.
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Section 14

Division 2—Provisionsrelating to location and similar

matters

14 Operation of thisDivision

This Division has effect subject to Division 4.

15 Application to external Territories

This Act extends to all the external Territories.

16 Application outside Australia

(1) Except so far asthe contrary intention appears, this Act applies
outside Australia (whether or not in aforeign country), but only in
relation to:

(@) Australian citizens ordinarily resident in Australia, in respect
of radio emissions intended to be received in Australia, other
than:

(i) radio emissions made by a genuine member of the crew
of aforeign vessel, foreign aircraft or foreign space
object in the course of hisor her duties as such a
member; or

(ii) radio emissions made from aforeign country by a
person in the performance of a duty imposed by the law
of that country; and

(b) members of the crew of Australian aircraft, Australian
vessels and Australian space objects; and
(c) Australian aircraft, Australian space objects and Australian
vessals; and
(ca) foreign space objects, in the circumstances specified in a
written determination by the ACMA; and

(d) anything to which this Act extends because of section 17 or
17A.

(2) For the purposes of paragraph (1)(a), aradio emission that is
intended to be retransmitted to Australiais taken to be intended to
bereceived in Australia

26
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Section 17

(3) Section 195 applies without limitation outside Australia (whether
or not in aforeign country).

(4) A determination under paragraph 16(1)(ca) is adisallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

17 Offshoreareas

(1) Subject to subsection (2), this Act appliesin relation to the offshore
areasin respect of the States and Territories asif referencesin this
Act to Australia, when used in a geographical sense, included
references to the offshore areas in respect of the States and
Territories.

(2) The extended application given to this Act by subsection (1)
extends only in relation to:

(a) acts, matters and things directly or indirectly connected with
exploration of, or exploitation of the resources of, the
continental shelf of Australia or of an external Territory; and

(b) actsdone by or in relation to, and matters, circumstances and
things affecting, or any person who isin offshore areafor a
reason directly or indirectly connected with such exploration
or exploitation.

(3) Inthissection:

offshore area, in relation to a State or Territory, has the same
meaning as in the Offshore Petroleum and Greenhouse Gas
Sorage Act 2006.

17A Western Greater Sunrise area

(1) Subject to subsection (2), this Act appliesin relation to the Western
Greater Sunrise area as if referencesin this Act to Australia, when
used in ageographical sense, included references to the Western
Greater Sunrise area.

(2) The extended application given to this Act by subsection (1)
extends only in relation to:
(a) acts, matters and things directly or indirectly connected with
exploration of, or exploitation of the resources of, either or
both of the Greater Sunrise unit reservoirs; and
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(b) actsdone by or in relation to, and matters, circumstances and
things affecting, any person who isin the Western Greater
Sunrise areafor areason directly or indirectly connected with
such exploration or exploitation.

(3) Inthissection:

Greater Sunrise unit reservoirs has the same meaning as in the
Offshore Petroleum and Greenhouse Gas Storage Act 2006.

Western Greater Sunrise area has the same meaning as in the
Offshore Petroleum and Greenhouse Gas Storage Act 2006.

18 Application to the atmosphere etc.

Except so far as the contrary intention appears, referencesin this
Act to Australia, aforeign country, a place or any waters include
references to the space (including the atmosphere and outer space)
above.
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Division 3—Provisions extending the concept of
radiocommunication

19 Operation of thisDivision

(1) ThisDivision:
(&) only appliesin relation to anything to which this Act extends
under Division 2; and
(b) has effect subject to Division 4.

(2) Subsections 20(1) and (2) and sections 21 and 22 each have effect
without prejudice to the effect that this Act has apart from that
subsection or section.

20 Radiotransmissionsfor the purpose of measurement

(1) ThisAct appliesinrelation to:

(@) ameasurement transmission made in the course of, or in
relation to:

(i) trade and commerce between Australia and places
outside Australia; or
(i) trade and commerce among the States; or
(iii) trade and commerce within a Territory, between a State
and a Territory or between 2 Territories; or
(iv) any trading activity of atrading corporation, or any
other activity of the corporation carried on for the
purpose of itstrading activities; or
(v) any other activity carried on by atrading corporation; or
(vi) any financia activity of afinancial corporation, or any
other activity of the corporation carried on for the
purpose of itsfinancial activities; or
(vii) any other activity carried on by afinancial corporation;
or
(viii) the operation of lighthouses, lightships, beacons or
buoys; or

(ix) the making of astronomical or meteorological
observations; or
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(b) ameasurement transmission made by or on behalf of the
Commonwealth, an authority or instrumentality of the
Commonwealth, aforeign corporation or a body corporate
incorporated in a Territory; or

(c) ameasurement transmission made in a Territory or aplace
outside Australia; or

(d) any other measurement transmission;

in the same way as it appliesin relation to radiocommunication.

Note: Section 6 sets out the general meaning of radiocommunication.

(2) ThisAct appliesinrelation to:
(@) ameasurement transmitter used in the course of, or in
relation to:
(i) trade and commerce between Australia and places
outside Australia; or
(i) trade and commerce among the States; or
(iii) trade and commerce within a Territory, between a State
and a Territory or between 2 Territories; or
(iv) any trading activity of atrading corporation, or any
other activity of the corporation carried on for the
purpose of itstrading activities; or
(v) any other activity carried on by atrading corporation; or
(vi) any financia activity of afinancial corporation, or any
other activity of the corporation carried on for the
purpose of itsfinancial activities; or
(vii) any other activity carried on by afinancial corporation;
or
(viii) the operation of lighthouses, lightships, beacons or
buoys; or
(ix) the making of astronomical or meteorological
observations; or
(b) ameasurement transmitter used by or on behalf of the
Commonwealth, an authority or instrumentality of the
Commonwealth, aforeign corporation or abody corporate
incorporated in a Territory; or
(c) ameasurement transmitter in a Territory or a place outside
Australia; or

30

Radiocommunications Act 1992



Preliminary Chapter 1
Application of thisAct Part 1.4
Provisions extending the concept of radiocommunication Division 3

Section 21

(d) any other measurement transmitter;
in the same way asit appliesin relation to a radiocommunications

transmitter.
Note: Subsection 7(2) sets out the general meaning of radiocommunications
transmitter.

(3) This section does not apply with respect to:
(@) State banking that does not extend beyond the limits of the
State concerned; or
(b) State insurance that does not so extend.

(4) Inthissection:

financial corporation means afinancia corporation to which
paragraph 51(xx) of the Constitution applies, and includes a body
corporate formed within the limits of Australiathat carries on asits
sole or principal business the business of:
(a) banking within the meaning of paragraph 51(xiii) of the
Constitution; or
(b) insurance within the meaning of paragraph 51(xiv) of the
Constitution.

foreign corporation means aforeign corporation to which
paragraph 51(xx) of the Constitution applies.

measurement transmission means radio emission for purposes
connected with making a measurement by means of the
propagation or other qualities of radio emission.

measurement transmitter means a transmitter designed or intended
for measurement transmission.

trading corporation means a trading corporation to which
paragraph 51(xx) of the Constitution applies.

21 Astronomical and meteorological observations

This Act applies to aradio emission in connection with making
astronomical or meteorological observationsin the same way asit
applies to a radiocommunication.
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22 Lighthousesetc.

This Act appliesto aradio emission in connection with the
operation of lighthouses, lightships, beacons and buoys in the same
way asit appliesto aradiocommunication.
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Division 4—M attersto which thisAct does not apply

23 Foreign space objects, vessels and air craft

(1) ThisAct does not apply to foreign space objects, except in
accordance with a determination by the ACMA under paragraph
16(1)(ca).

(2) This Act does not apply to transmitters or radiocommunications
receivers on board aforeign vessel that istravelling, or isin transit,
(whether in or outside Australia) on avoyage:

(&) from apoint outside Australiato aport in Australia; or
(b) fromaportin Australiato apoint outside Australia; or

(c) from apoint outside Australiato another point outside
Australia.

(3) This Act does not apply to transmitters or radiocommunications
receivers on board aforeign aircraft that istravelling, or isin
transit, (whether in or outside Australia) on avoyage:

(@) from apoint outside Australiato an airport in Australia; or
(b) fromanairport in Australiato a point outside Australia; or

(c) from apoint outside Australiato another point outside
Australia.

(4) Subsections (2) and (3) apply subject to the provisions of any
agreement, treaty or convention between Australia and any other
countries that makes provision in relation to radio emission.

(5) However, nothing in this section limits section 195 or Part 5.5.

24 Defenceresearch and intelligence

(1) ThisAct does not apply to anything done or omitted to be done by
amember of the Defence Force, or by an officer of the Department
of Defence, in the performance of his or her functions or duties as
such amember or officer in relation to the operation of an
organisation:

(a) that is part of the Defence Force or part of the Department of
Defence; and
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(b) the purpose of which relates to:
(i) research for purposes connected with defence; or
(i) intelligence.

(2) ThisAct does not apply in relation to anything done or omitted to
be done by or on behalf of:
(a) the Australian Secret Intelligence Service; or

(b) the Australian Security Intelligence Organisation.

25 Special defence undertakings

This Act does not apply to anything done or omitted to be done by
aperson performing afunction or duty in relation to the operation
of afacility that is:
(a) jointly operated by the Commonwealth and aforeign
country; and

(b) aspecia defence undertaking for the purposes of the Defence
(Special Undertakings) Act 1952.

26 Additional exemption for defence matters

(1) Subject to subsection (2), Parts 3.1, 4.1 and 4.2 do not apply to
anything done or omitted to be done by a member of the Defence
Force, or by an officer of the Department of Defence, if:

(a) the act or omission takes place in the performance of one of
his or her functions or duties as such a member or officer;
and

(b) the function or duty concerned is, under the regulations,
taken for the purposes of this subsection to be a function or
duty that relatesto:

(i) military command and control; or
(i) intelligence; or
(iif) weapons systems.

(2) Theregulations may provide for the application, in specified
circumstances, of all or any of Parts 3.1, 4.1 or 4.2, or any of the
provisions of those Parts, to a member of the Defence Force, or to
an officer of the Department of Defence, in the performance of one
of hisor her functions or duties as mentioned in subsection (1).
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27 Exemption for defence, law enfor cement and emer gency
per sonnel

(1) Thissection appliesto a person performing afunction or duty in
relation to:
(a) the defence, security or international relations of:
(i) Australia; or
(if) aforeign country whose naval, military or air forceis
acting in co-operation with the Defence Force of
Australia; or
(b) the Australian Federal Police or the police force of a State or
Territory; or
(baa) the performance of the functions of the Integrity
Commissioner (within the meaning of the Law Enforcement
Integrity Commissioner Act 2006); or
(ba) one of the following bodies:

(i) the Independent Commission Against Corruption
established by the Independent Commission Against
Corruption Act 1988 of New South Wales;

(if) the Western Australian Anti-Corruption Commission
established by the Anti-Corruption Commission Act
1988 of Western Australia; or
(bb) one of the following bodies:

(i) the New South Wales Crime Commission established
by the New South Wales Crime Commission Act 1985 of
New South Wales;

(i) the Crime and Misconduct Commission established by
the Crime and Misconduct Act 2001 of Queensland; or
(bc) the Australian Crime Commission established by section 7 of
the Australian Crime Commission Act 2002; or
(bd) the New South Wales Police Integrity Commission
established by the Police Integrity Commission Act 1996 of
New South Wales; or
(be) abody that:

(i) performs functions related to the investigation,
prevention or prosecution of serious crime, or of
corruption (whether or not the body also performs other
functions); and

(i) iscovered by awritten determination made by the
ACMA for the purposes of this paragraph; or
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(c) afire-fighting, civil defence or rescue organisation; or

(d) an ambulance service; or

(e) the Roya Flying Doctor Service; or

(f) any other organisation whose sole or principal purpose
involves securing the safety of persons during an emergency.

(2) The ACMA may determine in writing that acts or omissions by
members of a class of persons to whom this section applies are
exempt from either or both of the following:

(@) al orany of Parts 3.1, 4.1 and 4.2;
(b) specified provisions of those Parts.

The exemption may be expressed to apply generally or in specified
circumstances.

(3) A determination under paragraph (1)(be) or subsection (2) isa
disallowable instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

(4) For the purposes of subparagraph (1)(be)(i), seriouscrimeis
conduct that, if engaged in within, or in connection with, Australia,
would constitute an offence against the law of the Commonwealth,
a State or a Territory punishable by imprisonment for a period
exceeding 12 months.

28 Use of devicesby the ACMA

Parts 3.1, 4.1 and 4.2 do not apply to anything done by the ACMA
in connection with the use of adevice in performing its functions
or exercising its powers under this Act.
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Chapter 2—Radio frequency planning

29 Outline of this Chapter

(1) This Chapter provides for the preparation of plans that will govern
the alocation of the spectrum under the licensing systems provided
for in Chapter 3.

(2) Part 2.1 isabout preparing:
(@) aspectrum plan that covers so much of the spectrum asis
relevant to regulation of radiocommunications under this
Act; and
(b) frequency band plans that cover particular parts of the
spectrum in more detail.

(3) Part 2.2 isabout the additional plans necessary to enable selected
parts of the spectrum to be alocated under the spectrum licensing
system, namely:

() conversion plans that govern conversion into spectrum
licences of apparatus licences that apply in the parts of the
spectrum in question; and

(b) marketing plans that govern allocation under spectrum
licences of so much of the parts of the spectrum in question
as have not been allocated under apparatus licences; and

(c) marketing plans that govern allocation under spectrum
licences of parts of the spectrum that are subject to
re-allocation.

(4) Part 2.3 isabout preparing digital radio channel plansrelating to
digital radio multiplex transmitter licences.
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Part 2.1—Spectrum plans and frequency band
plans

30 Spectrum plans
(1) The ACMA may, by written instrument, prepare a spectrum plan.

(2) A spectrum plan must:

(@) divide into such number of frequency bands asthe ACMA
thinks appropriate so much of the spectrum asthe ACMA
thinks necessary for the purpose of regulating
radiocommunications under this Act; and

(b) designate one or more bands to be used primarily for the
general purposes of defence; and

(c) specify the general purpose or purposes for which each other
band may be used.

(3) Inthissection:

used includes:
(a) reserved for future use; and

(b) reserved for the prevention or control of interference to
radiocommunications.

31 Planning of broadcasting services bands

(1) The Minister may, after consulting the ACMA, and in accordance
with the spectrum plan, by written instrument:

(a) designate apart of the spectrum as being primarily for
broadcasting purposes or restricted datacasting services, or
both; and

(b) refer it tothe ACMA for planning under Part 3 of the
Broadcasting Services Act 1992.

(1A) The Minister may, after consulting the ACMA, and in accordance
with the spectrum plan, by written instrument:

(a) designate a part of the spectrum as being partly for the
purpose of :

(i) digital radio broadcasting services; and
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(ii) restricted datacasting services; and
(b) refer that part of the spectrum to the ACMA for planning
under Part 3 of the Broadcasting Services Act 1992.

(1B) Subsection (1A) does not limit subsection (1).

(1C) The Minister may, by written instrument, determine that a
designation under subsection (1A) ceasesto beinforce at a
specified time.

(1D) The Minister may, by written instrument, determine that a
designation under subsection (1A) has effect only in relation to one
or more specified areas of Australia

(2) If asubsection (1) or (1A) designation isin forcein relationto a
particular part of the spectrum, the ACMA may make awritten
determination that licences, or specified kinds of licences, can be
issued in specified circumstances in relation to that part of the
spectrum, or in relation to a specified part or parts of that part of
the spectrum.

(3) Inmaking or varying a subsection (2) determination, the ACMA
must:

(@) promote the objects, and have regard to the matters,
described in section 23 of the Broadcasting Services Act
1992; and

(b) promote the object of this Act, to the extent thisis not
inconsistent with paragraph (a).

This subsection has effect subject to subsection (4).

(4) A subsection (2) determination (including as varied) must not be
inconsistent with the spectrum plan.

(5) Subject to subsections (3) and (4), the ACMA may, by written
instrument, vary a subsection (2) determination.

(6) The ACMA may, by written instrument, revoke a subsection (2)
determination.

(7) Aninstrument under subsection (1), (1A), (1C), (D), (5) or (6) is
not alegidlative instrument.

(8) A determination under subsection (2) ishot alegidative
instrument.
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32 Frequency band plans

(1) The ACMA may, by written instrument, prepare frequency band
plans, each relating to one or more frequency bands.

(2) However, if afrequency band plan relates to afrequency band that
is:
(a) within apart of the spectrum referred to the ACMA under
subsection 31(1) or (1A); and
(b) wholly or partly covered by afrequency allotment plan
prepared under section 25 of the Broadcasting Services Act
1992;

the frequency band plan must be consistent with the frequency
allotment plan.

(3) A frequency band plan must not be inconsistent with the spectrum
plan.

(4) A frequency band plan:
(8 must make provision in relation to the purpose or purposes
for which the band or bands may be used; and
(b) without limiting paragraph (&), may provide for:
(i) the one or more purposes for which any part of aband

(including any particular frequency or frequency
channel) may be used; and

(ii) parts of the spectrum to be reserved for provision of
public or community services.

(5) A frequency band plan:
(@) may be of general application or may be limited as provided
in the plan; and
(b) without limiting paragraph (a), may apply:
(i) with respect to a specified area; and
(i) with respect to a specified period.

(6) Inthissection:
used includes:

(a) reserved for future use; and

(b) reserved for the prevention or control of interference to
radiocommunications.

40
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33 Publication etc. of plans

(1) Before preparing a spectrum plan or a frequency band plan, the
ACMA must, by natice published in the Gazette:

(a) statethat adraft of the plan isavailable for public comment;
and

(b) state how copies of the draft may be obtained; and

(c) inviteinterested parties to make representations about the
draft plan on or before the day specified in the notice; and

(d) specify an address or addresses to which representations
about the draft plan may be sent.

(2) The day specified under paragraph (1)(c) must be at least one
month later than the day on which the notice is published.

(3) A person may, not later than the day specified under
paragraph (1)(c), make representations to the ACMA about the
draft plan.

(49) The ACMA:
(@) must give due consideration to any representations so made;
and
(b) may, having considered the representations, alter the draft
plan.

(5) Therequirements of this section do not apply to the draft plan as
atered under paragraph (4)(b).

(6) This section does not apply to the preparation of aplan if the
ACMA is satisfied that the preparation of the plan is a matter of
urgency.

34 Revocation and variation of plans

(1) The ACMA may, at any time, revoke or vary a spectrum plan or
frequency band plan.

(2) Section 33 appliesto such arevocation or variation asif references
in that section to the draft of a plan were references to the proposal
for such arevocation or variation.

(3) Inthe case of avariation, the plan as varied must comply with any
requirements under section 30 or 32, as the case requires.

Radiocommunications Act 1992 41



Chapter 2 Radio frequency planning
Part 2.1 Spectrum plans and frequency band plans

Section 35

35 Disallowance of plans

A spectrum plan prepared under section 30 and frequency band
plans, and revocations and variations under section 34, are
disallowable instruments for the purposes of section 46A of the
Acts Interpretation Act 1901.
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Part 2.2—Conversion plans and marketing plans

36 Designation of partsof the spectrum for spectrum licences

(D)

)

©)

(4)

©®)

(6)

(7)

The Minister may, after consultation with the ACMA, giveto the
ACMA awritten notice designating a specified part of the
spectrum to be allocated by issuing spectrum licences.

The notice isto be expressed to apply with respect to one or more
specified areas.

The ACMA may, at the Minister’s request or on its own initiative,
make recommendations to the Minister about notices that should
be given.

Before making a recommendation, the ACMA must give members
of the public reasonable opportunity to make representations to the
ACMA about the recommendation it should make.

The Minister must not give a notice that relates wholly or partly to
a part of the spectrum referred to the ACMA under subsection
31(2) or (1A), unless the part of the spectrum that the notice relates
to is covered by a determination under subsection 31(2).

If there isin force a spectrum re-allocation declaration stating that a
particular part of the spectrum is subject to re-allocation with
respect to a particular area, then, during the re-allocation period for
the declaration, the Minister must not give a notice under this
section that relates wholly or partly to that part of the spectrum
with respect to the whole or a part of that area.

If, at the beginning of the re-allocation period for a spectrum
re-all ocation declaration:
(a) the declaration states that a particular part of the spectrumis
subject to re-all ocation with respect to a particular area; and
(b) ancticeisin force under this section designating a particular
part of the spectrum to be allocated by issuing spectrum
licences with respect to a particular area; and

(c) the part and area covered by the declaration overlap, to any
extent, with the part and area covered by the notice;
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then:
(d) thenotice; and
(e) any conversion plan prepared by the ACMA on receiving the
notice; and
(f) any marketing plan prepared by the ACMA on receiving the
notice;

cease to have effect at the beginning of that period, to the extent of
the overlap.

(8) If:

(a) because of subsection (7), Subdivision A of Division 1 of
Part 3.2 ceases to apply to a particular apparatus licence a a
particular time; and

(b) beforethat time, the ACMA gave the licensee an offer under
section 56 to issue a spectrum licence to replace the
apparatus licence;

subsection (7) does not prevent:
(c) thelicensee accepting the offer; or
(d) the ACMA issuing the spectrum licence.

37 Preparation or variation of frequency band plans

The ACMA may, before preparing a conversion plan or a
marketing plan under this Part, prepare a frequency band plan
under section 32, or vary afrequency band plan under section 34,
in order to assist it in preparing the conversion plan or marketing
plan.

38 Conversion plans

(1) Onreceiving anotice designating a specified part of the spectrum
to be allocated by issuing spectrum licences, the ACMA must, by
written instrument, prepare a conversion plan that sets out the
procedures and timetable for issuing spectrum licences to replace
existing apparatus licences that authorise operation of
radiocommunications devices:

(a) at frequencies within that part of the spectrum; and
(b) within the area or areas specified in the notice.
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(2) The conversion plan need not require spectrum licences issued in
accordance with it to apply to the whole of the area or areas to
which the plan applies.

(3) The conversion plan may contain such other additional matters as
the ACMA thinksfit.

(4) The conversion plan must not be inconsi stent with:
(a) the spectrum plan; or
(b) afrequency band plan that relates, wholly or partly, to the
part of the spectrum to which the conversion plan relates.

(5) This section does not apply if there are no apparatus licences to
which such a conversion plan would apply.

39 Marketing plans—unencumber ed spectrum

(1) Onreceiving anotice designating a part of the spectrum to be
alocated by issuing spectrum licences, the ACMA must also, by
written instrument, prepare a marketing plan for issuing spectrum
licences that authorise the operation of radiocommunications
devices:

(a) at frequencies, within that part of the spectrum, that will not
be used under spectrum licences issued in accordance with
the conversion plan; and

(b) within the area or areas specified in the notice.

(2) The marketing plan isto apply to:

() spectrum licences that might be issued that do not replace
apparatus licences; and

(b) spectrum licences that are issued under section 58.

(3) The marketing plan need not require spectrum licences issued in
accordance with it to apply to the whole of the area or areas to
which the plan applies.

(4) Without limiting the matters that the marketing plan may contain,
it may indicate:
(a) the proceduresto be followed for issuing spectrum licences
in accordance with the plan; and
(b) thetimetable for issuing spectrum licences in accordance
with the plan; and
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(c) how the spectrum dealt with under the planisto be
apportioned amongst the spectrum licences to be issued; and

(d) how much of the spectrum dealt with under the planisto be
reserved for public or community services; and

(e) the conditions, or types of conditions, that may be included in
spectrum licences to be issued.

(5) Inindicating the procedures to be followed for issuing spectrum
licences, the plan may, for example, indicate whether the licences
are to be allocated by auction, by tender, for a pre-determined price
or for anegotiated price.

(6) The marketing plan must not be inconsistent with:
(a) the spectrum plan; or
(b) afrequency band plan that relates, wholly or partly, to the
part of the spectrum to which the marketing plan relates.

39A Marketing plans—re-allocation of spectrum

(1) Thissection appliesif a spectrum re-allocation declaration states
that a part or parts of the spectrum should be re-allocated by
issuing spectrum licences.

(2) The ACMA must, by written instrument, prepare a marketing plan
for issuing spectrum licences that authorise the operation of
radiocommunications devices:

(a) at frequencies within that part, or those parts, of the
spectrum; and

(b) within the area or areas specified in the declaration with
respect to that part or those parts.

(3) The marketing plan isto apply to spectrum licences with respect to
that part or those parts that might be issued as mentioned in
section 153L.

(4) The marketing plan need not require spectrum licencesissued in
accordance with it to apply to the whole of the area or areas to
which the declaration applies.

(5) The marketing plan may indicate:
(a) the procedures to be followed for issuing spectrum licences
in accordance with the plan; and
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(b) thetimetable for issuing spectrum licences in accordance
with the plan; and

(c) how the spectrum dealt with under the planisto be
apportioned among the spectrum licences to be issued; and

(d) how much of the spectrum dealt with under the planisto be
reserved for public or community services; and

(e) the conditions, or types of conditions, that may be included in
spectrum licences to be issued.

(6) Subsection (5) does not, by implication, limit the matters that the
marketing plan may indicate.

(7) Inindicating the procedures to be followed for issuing spectrum
licences, the plan may, for example, indicate whether the licences
are to be allocated by auction, by tender, for a pre-determined price
or for anegotiated price.

(8) The marketing plan must not be inconsistent with:
(a) the spectrum plan; or
(b) afrequency band plan that relates, wholly or partly, to the
part or parts of the spectrum to which the marketing plan
relates.

40 Consultation on draft plans

(1) The ACMA may, before preparing a conversion plan or a
marketing plan:
(&) make available to the public, in any way it thinks appropriate,
copies of adraft of the plan; and
(b) invite interested parties to make representations to the
ACMA about the draft plan.

(2) Thissection does not limit any other action the ACMA may takein
consulting with persons about a conversion plan or a marketing
plan.

41 Delaysin preparing plans

(1) If the ACMA thinks that preparation of a conversion plan or a
marketing plan may be unduly delayed because of difficultiesin
preparing the plan so far as it relates to some of the frequencies
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within the part of the spectrum in respect of which the plan isto be
prepared, the ACMA may:

(@) decidethat, in order not to delay the preparation of aplanin
relation to frequencies for which the difficulties do not apply,
the task of preparing the plan should be divided into one of
preparing more than one plan; and

(b) prepare those plans at different times.

(2) Each of the plans so prepared is taken to have been prepared under
section 38, 39 or 39A, as the case requires, and this Part appliesto
the preparation of each plan accordingly.

42 Variation of plans

(1) The ACMA may, at any time, vary aconversion plan or a
marketing plan.

(2) ThisPart appliesin relation to a variation of a conversion plan or a
marketing plan in the same way that it appliesin relation to the
preparation of the plan.

43 Publication of plans

(1) Assoon as practicable after preparing or varying a conversion plan
or amarketing plan, the ACMA must cause to be published in the
Gazette a notice setting out details of where copies of the plan, or
an up-to-date version of the plan, can be purchased at a reasonable
Ccost.

(2) The ACMA must take all reasonable steps to ensure that members
of the public can obtain copies as set out in the notice.

44 Expressionsof interest in spectrum licences

This Part does not prevent the ACMA, prior to preparing a
conversion plan or a marketing plan, from seeking from members
of the public, in any way the ACMA thinks appropriate,
expressions of interest in being issued with spectrum licencesin
accordance with such a plan.
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Part 2.3—Digital radio channel plans

44A Preparation of digital radio channel plans

(1) Beforeissuing thefirst digital radio multiplex transmitter licence
for adesignated BSA radio area, the ACMA must, by legidative
instrument, prepare a plan that:

(a) alotsafrequency channel or channelsin relation to the
designated BSA radio areafor use by digital radio multiplex
transmitter licensees, where each allotted frequency channel
has a bandwidth of at least 1.536 MHz; and

(b) reservesafrequency channel of at least 1.536 MHz
bandwidth for a category 3 digital radio multiplex transmitter
licence for the designated BSA radio areato beissued in
accordance with subsection 102E(2); and

(c) determineswhich of the following types of licences, or which
combination of the following types of licences, areto be
issued for the designated BSA radio area:

(i) category 1 digital radio multiplex transmitter licence;
(ii) category 2 digital radio multiplex transmitter licence;
and

(d) if aparticular type of licence mentioned in paragraph (c) isto
be issued for the designated BSA radio area—determines
whether:

(i) asinglelicence of that typeisto beissued for the
designated BSA radio area; or

(ii) 2 or more licences of that type are to be issued for the
designated BSA radio area; and

(e) determinestechnical specifications of multiplex transmitters
operated under digital radio multiplex transmitter licences for
the designated BSA radio area.

(2) The plan must be consistent with:
(a) the spectrum plan; and
(b) any relevant frequency band plans; and
(c) any relevant frequency allotment plans prepared under
section 25 of the Broadcasting Services Act 1992; and
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(d) any relevant licence area plans prepared under section 26 of
the Broadcasting Services Act 1992; and

(e) any relevant digital channel plans (within the meaning of
clause 7A of Schedule 4 to the Broadcasting Services Act
1992) made under the commercial television conversion
scheme; and

(f) any relevant digital channel plans (within the meaning of
clause 22A of Schedule 4 to the Broadcasting Services Act
1992) made under the national television conversion scheme.

(3) A plan under subsection (1) isto be known as the digital radio
channel plan for the designated BSA radio area.

(4) A copy of adigital radio channel plan isto be made available on
the ACMA’swebsite.

Consultation

(5) Before preparing a plan under subsection (1), the ACMA must:
(a) publish adraft of the plan on the ACMA’s website; and

(b) invite members of the public to make submissions to the
ACMA about the draft plan within a specified period of at
least 30 days; and

(c) consider any submissions the ACMA receives from members
of the public within that period.

Variation of digital radio plans

(6) The ACMA may, by legidative instrument, vary adigital radio
channel plan.

(7) Beforevarying adigita radio channel plan under subsection (6),
the ACMA must:

(@) publish adraft of the variation on the ACMA’s website; and

(b) invite members of the public to make submissionsto the
ACMA about the variation within a specified period of at
least 30 days; and

(c) consider any submissions the ACMA receives from members
of the public within that period.
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ACMA must have regard to authorised digital radio broadcasting
services

(8) In preparing aplan under subsection (1) or varying a plan under
subsection (6), the ACMA must have regard to:

(a) thedigital commercia radio broadcasting services that are, or
will be, authorised by commercial radio broadcasting
licences for the designated BSA radio area; and

(b) thedigita community radio broadcasting services that are, or
will be, authorised by community radio broadcasting licences
for the designated BSA radio area; and

(c) thedigital national radio broadcasting services that are, or
will be, provided by national broadcasters in the designated
BSA radio area.

(9) Subsection (8) does not limit the matters to which the ACMA may
have regard.

Freguency channels to be in the same frequency band

(10) The ACMA must, asfar as practicable, ensure that al the
frequency channels allotted or reserved by a digital radio channel
plan for a particular designated BSA radio area are in the same
frequency band.

Technical specifications not to discriminate between digital radio
multiplex transmitter licensees

(11) The ACMA must, asfar as practicable, ensure that adigital radio
channel plan for a particular designated BSA radio area does not
discriminate between digital radio multiplex transmitter licensees
in relation to the technical specifications of multiplex transmitters.

Definitions
(12) In this section:

commercial television conversion scheme has the same meaning
asin Schedule 4 to the Broadcasting Services Act 1992.

national television conversion scheme has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.
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Chapter 3—L icensing of

radiocommunications

45 Outline of this Chapter

(1) This Chapter providesfor the 3 systems of licences that apply to
radiocommunications and for registration of licences.

(2) Part 3.1 prohibits unlicensed radiocommunications, except in
emergency situations, and alows for civil proceedingsto be taken
in some circumstances.

(3) Part 3.2 provides for spectrum licences, under which licensees may
use parts of the spectrum.

(4) Part 3.3 provides for apparatus licences, under which licensees
may operate the radiocommunications devices to which the
licences relate.

(5) Part 3.4 providesfor class licences, under which any person may
operate radiocommunications devices that come within the terms
of the licences.

(6) Part 3.5 providesfor registration of these licences in a Register of
Radiocommunications Licences.

(6A) Part 3.6 provides for parts of the spectrum to be declared to be
subject to re-allocation.

(7) Thefollowing diagram shows how this Chapter appliesto a
particular operation of aradiocommunications device.

52
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Is the situation one of
emergency? Yes
(See section 49)

\

y No

|'s the operation of the
radiocommunications

device authorised by a >
spectrum licence? Yes
(See Part 3.2)
OPERATION OF THE
No RADIOCOMMUNICATIONS
Y DEVICE ISPERMITTED

Isit authorised by an
apparatus licence?
(See Part 3.3) Yes

\

No
\

Isit authorised by a
classlicence?
(See Part 3.4) Yes

\ 4

No

SECTION 46 MAY PROHIBIT
OPERATION OF THE
RADIOCOMMUNICATIONS
DEVICE.

SECTION 47 MAY PROHIBIT
POSSESSION OF THE DEVICE
FOR THE PURPOSES OF
OPERATION.

SECTION 50 MAY

ALLOW CIVIL PROCEEDINGS
TO BE TAKEN.
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Part 3.1—Unlicensed r adiocommunications
Division 1—Offences

46 Unlicensed operation of radiocommunications devices

(1) Subject to section 49, a person must not operate a
radiocommunications device otherwise than as authorised by:

(a) aspectrum licence; or
(b) an apparatus licence; or
(c) aclasslicence.

Penalty:
(a) if the radiocommunications device is a radiocommunications
transmitter:
(i) if the offender is an individual—imprisonment for 2

years, or
(ii) otherwise—1,500 penalty units; or
(b) if the radiocommunications deviceis not a
radiocommuni cations transmitter—20 penalty units.

(2) Subsection (1) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).

47 Unlawful possession of radiocommunications devices

(1) Subject to section 49, a person must not have a
radiocommunications device in his or her possession for the
purpose of operating the device otherwise than as authorised by:

(@) aspectrum licence; or
(b) an apparatus licence; or
(c) aclasslicence.

Penalty:

(a) if the radiocommunications device is a radiocommunications
transmitter:
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(i) if the offender is an individual—imprisonment for 2
years, or
(ii) otherwise—1,500 penalty units; or
(b) if the radiocommunications deviceis not a
radiocommunications transmitter—20 penalty units.

(2) Subsection (1) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).

48 Additional provisionsabout possession of radiocommunications
devices

(1) Without limiting section 47, aperson is taken, for the purposes of
that section, to have a radiocommunications devicein his or her
possession for the purpose of operation if itisin hisor her
possession, otherwise than for the purpose of supply to another
person, and can be operated merely by doing one or more of the
following:

(a) connecting the device to an electric power supply by means
of an electric plug or other electrical connection;

(b) connecting a microphone to the device by inserting a
microphone plug into the device;

(c) switching on the device;

(d) switching on any other equipment relevant to the device's
operation;

(e) adjusting settings by manipulating the device' s external
switches, dials or other controls;

(f) connecting the device to an antenna.

(2) Subsection (1) only appliesin the absence of any evidenceto the
contrary.

(3) A referencein thisDivision to aperson having a
radiocommunications device in his or her possession includes a
reference to the person having it under control in any place
whatever, whether for the use or benefit of that person or another
person, and although another person has the actual possession or
custody of it.
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49 Emergency operation etc. of radiocommunications devices

(1) A person does not contravene section 46 or 47 by operating a
radiocommunications device, or having a radiocommunications
devicein hisor her possession, in the reasonable belief that the
operation or possession was necessary for the purpose of:

(a) securing the safety of avessdl, aircraft or space object that
was in danger; or

(b) dealing with an emergency involving a serious threat to the
environment; or

(c) deding with an emergency involving risk of death of, or
injury to, persons, or

(d) dealing with an emergency involving risk of substantial |oss
of, or substantial damage to, property.

(2) Inproceedings for an offence against section 46 or 47, the burden
of proving any of the matters referred to in subsection (1) lies on
the defendant.

(3) Nothing in this section limits the scope of the expression
“reasonable excuse” in section 46 or 47.
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Division 2—Civil proceedings

50 Civil proceedings

(1) If aperson (the defendant):

(a) operates aradiocommunications devicein away that isnot in
accordance with any licence; and

(b) that operation causes interference to radiocommunications
carried on by another person (the plaintiff) under a spectrum
licence;

the plaintiff may apply to the Federal Court for relief.

(2) The court may grant all or any of the following forms of relief:

(8 aninjunction restraining the defendant from causing such
interference, from causing interference of asimilar kind or
from causing or permitting others to cause interference of the
same or asimilar kind;

(b) an order directing the defendant to do a specified act for the
purpose of :

(i) placing the plaintiff as nearly as practicablein the
position in which he or she would have been but for the
interference; or

(ii) otherwise mitigating detriment to the plaintiff arising
out of the interference;

(c) damages against the defendant in respect of loss suffered by
the plaintiff as aresult of the interference, including loss of
any benefit that the plaintiff might reasonably have been
expected to obtain but for the interference;

(d) such other relief as the court thinks just.
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Part 3.2—Spectrum licences

51 Outline of this Part

(1) ThisPart isabout spectrum licences, under which licensees are
authorised to use parts of the spectrum.

(2) Division 1 isabout issuing spectrum licences, in particular:

(&) converting apparatus licences into spectrum licences under
conversion plans and (in some cases) marketing plans
(Subdivision A); and

(b) issuing spectrum licences under marketing plans
(Subdivision B); and

(c) what spectrum licences will contain (Subdivision C); and

(d) how section 50 and related provisions of the Competition and
Consumer Act 2010 apply to the issue of spectrum licences
(Subdivision D).

(3) Division 2 isabout varying spectrum licences.

(4) Division 3isabout suspending and cancelling spectrum licences.
(5) Division 4 isabout re-issuing spectrum licences.

(6) Division 5 isabout trading spectrum licences.

(7) Division 6 enablesthe ACMA to resume spectrum licences:
(a) by agreement with the licensee (Subdivision A); or

(b) by the compulsory process set out in the Schedule
(Subdivision B).
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Division 1—Issuing spectrum licences

Subdivision A—Converting apparatus licences into spectrum
licences

52 Application of this Subdivision

(1) This Subdivision appliesto an apparatus licence if the apparatus
licence authorises the operation of a radiocommunications device:
(a) at frequencies within apart of the spectrum to which a
conversion plan applies; and
(b) within an areato which the conversion plan applies.

(2) The holder of such an apparatus licence is referred to in this
Subdivision as the licensee.

53 Preparation of draft spectrum licences

(1) Assoon as practicable after preparing a conversion plan, the
ACMA must, in respect of each apparatus licence to which this
Subdivision applies as aresult of the conversion plan, prepare a
draft of a spectrum licence to replace the apparatus licence.

(2) Thedraft spectrum licence must, so far asis practicable, authorise
the operation of radiocommunications devices to the same extent
as, or to a greater extent than, they are authorised under the
apparatus licence to be replaced.

54 Notification of draft spectrum licences

(1) The ACMA must give to the licensee:
(a) acopy of the draft spectrum licence; and

(b) anoctice inviting the licensee to make representations about
the draft spectrum licence on or before the day specified in
the notice.

(2) The day specified in the notice must be at least one month later
than the day on which the notice is given to the licensee.
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55 Representations about draft spectrum licences

(1) Thelicensee may, on or before the day specified in the naotice,
make representations to the ACMA about the proposed spectrum
licence.

(2) The ACMA:

(&) must give due consideration to any representations so made;
and

(b) may, having considered the representations, alter the draft
spectrum licence.

56 Offer of spectrum licences

(1) The ACMA must, as soon as practicable after the day specifiedin
the notice, give to the licensee a written offer to issue to the
licensee a spectrum licence to replace the licensee’ s apparatus
licence.

(2) The offer must:
(a) identify the spectrum licence that the ACMA proposesto
issue; and
(b) specify the amount of spectrum access charge that the
licensee must pay to the Commonwealth for the spectrum
licence; and

(c) specify the day on which the offer will close.

Note: Spectrum access charges are determined under Part 5.7.

(3) Theday specified in the offer must be at least one month later than
the day on which the offer is given to the licensee.

57 Issuing of spectrum licences on acceptance of offers

(1) The ACMA must issue the spectrum licence to the licensee if, on
or before the day specified in the offer, the licensee gives the
ACMA awritten notice:

() accepting the offer; and
(b) agreeing to pay the amount of spectrum access charge
specified in the offer.

Note: Spectrum access charges are determined under Part 5.7.
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(2) The spectrum licence comes into force on the day specified in the
licence.

(3) Immediately before it comes into force, the apparatus licence that it
isto replace ceasesto bein force.

58 Failuresto accept offers

(1) If thelicensee:
() notifiesthe ACMA, on or before the day specified in the
offer, that the licensee does not accept the offer; or
(b) failsto givethe ACMA notice under section 57 before that
day;
the ACMA may allocate the spectrum licence in the manner
provided for in sections 60 to 63, and issue the spectrum licence
accordingly.

(1A) Subsection (1) has effect subject to section 577J of the
Telecommunications Act 1997.

(2) The spectrum licence comes into force on the day specified in the
licence.

(3) Immediately before it comesinto force, the apparatus licence that it
isto replace ceasesto bein force.

(4) If the licensee had paid an apparatus licence tax for the apparatus
licence, the ACMA must refund to the licensee such portion of the
tax as corresponds to the part of the period of the apparatus licence
that had, immediately before the licence ceased to bein force, not
elapsed.

59 Compliance with plans

(1) The ACMA must ensure that, in issuing a spectrum licence under
this Subdivision, the ACMA had complied with any requirements
relating to:

(a) issuing the licence; or
(b) the procedures to be followed prior to itsissue;
that are imposed by the relevant conversion plan.
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(2) Inaddition to subsection (1), if the spectrum licence isissued under
section 58, the ACMA must also ensure that it has complied with
any requirements relating to:

(a) issuing thelicence; or
(b) the proceduresto be followed prior to itsissue;
that are imposed by the relevant marketing plan.

(3) Failure to comply with this section does not affect the validity of a
spectrum licence.

Subdivision B—Issuing spectrum licences

60 Proceduresfor allocating spectrum licences

(1) The ACMA must determine, in writing, the procedures to be
applied in alocating spectrum licences under this Subdivision:

(a) by auction; or
(b) by tender; or
(c) by allocation for a pre-determined price or a negotiated price.

(2) The proceduresfor alocation by auction may, for example, deal
with any of the following matters:

(a) thetypes of auction;

(b) advertising of auctions;

(c) entry feesfor prospective bidders;

(d) reserve prices (if any);

(e) deposits (if any) payable by successful bidders;
(f) methods of payment for licences.

(3) The procedures for alocation by tender may, for example, deal
with any of the following matters:

(a) thetypes of tender;

(b) advertising of tenders;

(c) entry feesfor prospective tenderers;

(d) reserve prices (if any);

(e) the method for resolving which of 2 or more equal tendersis
to be successful;

() deposits (if any) payable by successful tenderers;

(g) methods of payment for licences.
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(4) The proceduresfor allocation for a pre-determined or negotiated
price may, for example, deal with any of the following matters:

(@) theway inwhich prices are to be determined or negotiated;
(b) advertising of proposed allocations;
(c) methods of payment for licences.

(5) Procedures determined under subsection (1) may:

(a) impose limits on the aggregate of the parts of the spectrum
that, as aresult of the allocation of spectrum licences under
this Subdivision, may be used by:

(i) any one person; or
(ii) aspecified person; or

(b) impose limits on the aggregate of the parts of the spectrum
that, as aresult of the allocation of spectrum licences under
this Subdivision, may, in total, be used by the members of a
specified group of persons.

Note: Persons or groups may be specified by name, by inclusionin a
specified class or in any other way.

(6) A limit imposed as mentioned in subsection (5) may be expressed

to apply in relation to any or all of the following:

() aspecified part of the spectrum;

(b) aspecified area;

(c) aspecified population reach.
For example, procedures might specify an aggregate limit of 15
MHz per person in the band between 1200 MHz and 1300 MHz
(inclusive) for aparticular area. This subsection does not, by
implication, limit subsection (5).

(6A) Procedures that impose limits as mentioned in subsection (5) may
impose limits of nil in relation to specified persons or to the
members of specified groups of persons.

(7) Procedures determined under subsection (1) may require the
ACMA to give specified information to the ACCC.

(8) Subsections (5), (6), (6A) and (7) do not, by implication, limit
subsection (1).

(99 The ACMA must not determine procedures imposing alimit as
mentioned in subsection (5) unlessthe ACMA isdirected to do so
by the Minister under subsection (10).
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(10) The Minister may give written directions to the ACMA inrelation
to the exercise of the power to determine proceduresimposing a
limit as mentioned in subsection (5).

(11) A direction under subsection (10) must be published in the Gazette.

(12) The ACMA must exercise its powers under subsection (1) in a
manner consistent with any directions given by the Minister under
subsection (10).

(13) Subsection (10) does not, by implication, limit the Minister’'s
power to give directions otherwise than under that subsection.

(14) Before determining procedures under subsection (1), the ACMA
must consult the ACCC about whether the procedures should
include a reguirement mentioned in subsection (7) and, if so, the
nature of the requirement.

(15) This section has effect subject to section 577J of the
Telecommunications Act 1997.

61 Preparation of draft spectrum licences

(1) After amarketing plan has been prepared, the ACMA may prepare
drafts of spectrum licences that are to be allocated in accordance
with the marketing plan.

(2) Drafts of spectrum licences so prepared need not be complete, but
each must contain a draft of its core conditions.

62 |ssue of spectrum licences

(1) The ACMA may allocate such a spectrum licence in accordance
with the procedures determined under section 60 but not otherwise.

(2) The ACMA must issue the spectrum licence to the person to whom
itisallocated if the person:

(a) paystothe ACMA the spectrum access charge for issuing the
licence; or

(b) reaches an agreement with the ACMA for the payment of
that spectrum access charge.

Note: Spectrum access charges are determined under Part 5.7.
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(3) If theissue of thelicenceis covered by section 153L (which deals
with re-allocation of spectrum), the ACMA may defer the issue of
the licence until the relevant frequencies become available as a
result of the expiry, surrender or cancellation of one or more
apparatus licences that, under section 153D, are affected by the
spectrum re-allocation declaration concerned.

(4) Thissection has effect subject to section 577J of the
Telecommunications Act 1997.

63 Compliance with marketing plans

(1) The ACMA must ensure that, in issuing a spectrum licence under
this Subdivision, the ACMA has complied with any requirements
relating to:

(a) issuing thelicence; or
(b) the proceduresto be followed prior to itsissue;
that are imposed by the relevant marketing plan.

(2) Failureto comply with this section does not affect the validity of a
spectrum licence.

Subdivision C—Contents of spectrum licences

64 Authorisation to use part of the spectrum

(1) A spectrum licence authorises:
(a) the person specified in the licence as the licensee; and
(b) subject to section 68, any person authorised by that person;

to operate a radiocommunications device in accordance with the
licence.

(2) Operation of a radiocommunications device is not authorised by
the spectrum licenceiif it is not in accordance with the conditions
of the licence.

65 Duration of spectrum licences

(1) A spectrum licence comes into force on the day on whichitis
issued or on such later day asis specified in the licence for the
purpose.
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(2) Subject to Division 3, a spectrum licence remains in force for the

period specified in the licence.

(3) Thelicence may specify any period up to 15 years.

66 Core conditions of spectrum licences

)

)

©)

(4)

)

(6)

A spectrum licence must include the following core conditions:

(a) acondition specifying the part or parts of the spectrum in
which operation of radiocommunications devicesis
authorised under the licence;

(b) acondition specifying the maximum permitted level of radio
emission, in parts of the spectrum outside such a part, that
may be caused by operation of radiocommunications devices
under the licence;

(c) acondition specifying the area within which operation of
radiocommunications devices is authorised under the licence;

(d) acondition specifying the maximum permitted level of radio
emission, outside that area, that may be caused by operation
of radiocommunications devices under the licence.

The area specified in the condition referred to in paragraph (1)(c)
may be the whole of Australia.

A spectrum licence may also include a core condition specifying
the periods during which operation of radiocommunications
devicesis authorised under the licence.

Without limiting subsection (3), the periods specified may include
times during each day or times during particular days of each
week.

If the issue of the licence is covered by section 153L (which deals
with re-allocation of spectrum), a condition mentioned in
paragraph (1)(a) of this section may provide for the progressive
authorisation of the operation of radiocommunications devices
under the licence. The progressivity is to be based on the times
when a particular part or parts of the spectrum become available as
aresult of the expiry, surrender or cancellation of one or more
apparatus licences that, under section 153D, are affected by the
spectrum re-allocation declaration concerned.

Subsection (5) does not, by implication, limit subsection (1).

66
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67 Conditionsabout payment of charges

A spectrum licence must include a condition that the licensee meet
al obligations (if any) of the licensee to pay:
(a) chargesfixed by determinations made under section 60 of the
Australian Communications and Media Authority Act 2005;
and

(b) spectrum access charges fixed by determinations made under
section 294; and

(c) amounts of spectrum licence tax.

68 Conditionsabout third party use

(1) Except as provided by this section, the licensee of a spectrum
licence may authorise other persons to operate
radiocommunications devices under the licence.

(2) A spectrum licence:

(8 must include a condition that any operation of a
radiocommunications device under the licence by a person
other than the licensee must comply with any rules made
under subsection (3); and

(b) must include a condition that the licensee must notify any
persons whom he or she authorises to operate
radiocommunications devices under the licence of their
obligations under this Act, in particular:

(i) if applicable, the registration requirements under
Part 3.5 for operation of radiocommunications devices
under the licence; and

(ii) any rules made under subsection (3).

(3) The ACMA may, by written instrument, make rules about the
operation of radiocommunications devices under spectrum licences
by persons other than licensees, including rules about the way in
which licensees may authorise those personsto operate
radiocommunications devices under spectrum licences.

(4) Rules are disallowable instruments for the purposes of section 46A
of the Acts Interpretation Act 1901.

(5) Thissection has effect subject to section 577K of the
Telecommunications Act 1997.
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68A Authorisation under spectrum licenceisto betreated as
acquisition of asset

For the purposes of section 50 and subsections 81(1) and (1A) and
88(9), 89(5A) and 90(9) of the Competition and Consumer Act
2010, the authorisation, in accordance with subsection 68(1) of this
Act, of aperson to operate radiocommunications devices under a
spectrum licence is taken to be an acquisition by the person of an
asset of another person.

69 Conditionsabout registration of radiocommunications
transmitters

(1) A spectrum licence must include a condition that
radiocommunications transmitters not be operated under the
licence unless the requirements of the ACMA under Part 3.5 for
registration of the transmitter under that Part have been met.

(2) The condition may exempt radiocommunications transmitters of
particular kinds from meeting those requirements.

69A Conditionsabout residency etc.

(1) A spectrum licence must include a condition that, at all times when
the licensee derivesincome, profits or gains from operating
radiocommunications devices under the licence or from authorising
othersto do so, either:

(@) thelicenseeisto bean Australian resident (see
subsection (3)); or

(b) theincome, profits or gains are to be attributable to a
permanent establishment (see subsection (3)) in Australia
through which the licensee carries on business.

(2) A spectrum licence must include a condition that, at all timeswhen
an authorised person (see subsection (3)) derivesincome, profits or
gains from allowing third parties to operate radiocommunications
devices under the licence, either:

(a) the authorised person isto be an Australian resident; or

(b) theincome, profits or gains are to be attributable to a
permanent establishment in Australia through which the
authorised person carries on business.
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(3) Inthissection:

Australian resident has the same meaning as in the Income Tax
Assessment Act 1997.

authorised person means a person authorised under section 68 by
the licensee of a spectrum licence to operate radiocommunications
devices under the licence.

permanent establishment has the same meaning asin:

(a) if the licensee or authorised person (as appropriate) isa
resident of a country or other jurisdiction with which
Australia has an agreement, within the meaning of the
International Tax Agreements Act 1953—that agreement; or

(b) inany other case—the Income Tax Assessment Act 1997.

71 Other conditions of spectrum licences

(1) The ACMA may include such other conditionsin a spectrum
licence asiit thinks fit.

(2) The ACMA’s power under this section is not limited by
sections 67 to 69A.

Subdivision D—Rules about section 50 and related provisions
of the Competition and Consumer Act

71A Issue of spectrum licenceisto betreated as acquisition of asset

(1) For the purposes of section 50 and subsections 81(1), 83(9),
89(5A) and 90(9) of the Competition and Consumer Act 2010, the
issue of a spectrum licence to a person istaken to be an acquisition
by the person of an asset of another person.

(2) Subsection (1) does not apply to the re-issue of a spectrum licence
under section 82.
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Division 2—Varying spectrum licences

72 Variation with agreement

(1) Subject to subsection (2), the ACMA may, with the written
agreement of the licensee of a spectrum licence, vary the licence
by:

() including one or more further conditions; or
(b) revoking or varying any conditions of the licence.

(2) The conditions as varied must still comply with the requirements of
Subdivision C of Division 1.

73 Variation without agreement

(1) Subject to subsection (2), the ACMA may, by written notice given
to the licensee of a spectrum licence, vary the licence by:

(@) including one or more further conditions; or

(b) revoking or varying any conditions of the licence, other than
core conditions.

(2) The conditions as varied must still comply with the requirements of
Subdivision C of Division 1.

Note: Variations of spectrum licences under this section are reviewable
under Part 5.6.
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Division 3—Suspending and cancelling spectrum licences

74 Application of thisDivision
This Division applies to a spectrum licence if the ACMA is
satisfied that the licensee, or a person authorised by the licensee to
operate a radiocommunications device under the licence, has:
() contravened a condition of the licence, or in any other way
contravened this Act; or
(b) operated aradiocommunications device under the licence, or
purportedly under the licence:
(i) incontravention of any other law (whether written or
unwritten) of the Commonwealth, a State or a Territory;
or

(ii) inthe course of contravening such alaw.

75 Suspending spectrum licences

(1) The ACMA may, by written notice given to the licensee, suspend
the spectrum licence.

Note: Suspensions of spectrum licences are reviewable under Part 5.6.
(2) The notice must give the reasons for suspending the licence.

(3) The ACMA may, at any time, by written notice given to the
licensee, revoke the suspension of the licence.

76 Period of suspension

(1) Subject to subsection (2), the suspension of the spectrum licence,
unlessit is sooner revoked, ceases:

(a) if, within 28 days after the suspension, proceedings for an
offence against this Act are ingtituted against the licensee, or
against a person authorised by the licensee to operate a
radiocommunications device under the licence, and he or she
is convicted of the offence—on the expiration of 14 days
after the date of the conviction; or

(b) if such proceedings are instituted within 28 days after the
suspension and he or sheis not convicted of the offence—on
the completion of the proceedings; or
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(c) inany other case—on the expiration of 28 days after the
suspension.
(2 If:

(a) the notice of suspension specifies aday asthe day on which
the suspension of the spectrum licence ceases; and

(b) that day occurs before the day fixed under subsection (1);

the suspension of the licence, unlessit is sooner revoked, ceases on
the day so specified.

(3) Insubsection (1):

proceedings does not include proceedings by way of appeal or
review.

77 Cancelling spectrum licences

(1) The ACMA may, by written notice given to the licensee, cancel the
spectrum licence.

Note: Cancellations of spectrum licences are reviewable under Part 5.6.

(2) The notice must give the reasons for cancelling the licence.
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Division 4—Re-issuing spectrum licences

78 Notice of spectrum licencesthat are about to bere-issued

The ACMA must, from time to time, cause to be published in the
Gazette a notice that:

(a) states where information may be obtained about:
(i) the spectrum licences that will expire during a period
specified in the notice; and
(ii) the parts of the spectrum to which they relate; and
(b) invites expressions of interest from persons who wish to have

issued to them spectrum licences relating to those parts of the
spectrum.

79 Preparation of draft spectrum licencesfor re-issue

(1) The ACMA may, at any time prior to a spectrum licence expiring,
prepare:
(a) adraft of anew spectrum licence that would wholly or partly
replace that licence; or

(b) drafts of 2 or more new spectrum licences that, taken
together, would wholly or partly replace that licence.

(2) The conditionsincluded in a draft licence need not be the same
conditions as those included in the licence that is to be replaced.

80 Proceduresfor re-allocating spectrum licences

The procedures determined under section 60 apply, so far asthey
are capable of applying, to re-allocating spectrum licences under
this Division in the same way that they apply to allocating
spectrum licences under Subdivision B of Division 1.

81 Re-issue of spectrum licences

(1) The ACMA may re-allocate a spectrum licence in accordance with
the procedures determined under section 60 (as they apply because
of section 80), but not otherwise.
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(2) The ACMA must issue the spectrum licence to the person to whom
itisre-alocated if the person:
(@) paystothe ACMA the spectrum access charge for issuing the
licence; or
(b) reaches an agreement with the ACMA for payment of that
spectrum access charge.

82 Re-issue of spectrum licencesto the same licenseesin the public
interest

(1) The ACMA may, without following the procedures determined
under section 60 (as they apply because of section 80), re-issue a
spectrum licence to the person to whom it was previously issued if:

(a) thelicence was used in the provision of aservice included in
aclass of services specified in a determination under
subsection (3); or

(b) the ACMA issatisfied that special circumstances exist asa
result of which it isin the public interest for that person to
continue to hold the licence.

(2) Subsection (1) does not imply that the ACMA must issue such a
spectrum licence without the person:
(@) paying tothe ACMA the spectrum access charge for issuing
the licence; or
(b) reaching an agreement with the ACMA for payment of that
spectrum access charge.

(3) The Minister may determine, by written instrument, a specified
class of services for which re-issuing spectrum licences to the same
licensees would be in the public interest.

(4) A determination is alegidative instrument, but section 42
(disallowance) of the Legidative Instruments Act 2003 does not
apply to the determination.

(5) The ACMA must notify the licensee in writing if the core
conditions of the re-issued licence differ from the core conditions
of thelicence it replaces.

Note: Changes in the core conditions of such re-issued licences are
reviewable decisions under Part 5.6.
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(6) This section does not prevent a spectrum licence being issued
under section 81 to a person to whom it was previoudly issued.

83 General rules about newly-issued spectrum licences apply to
re-issued spectrum licences

Subdivisions C and D of Division 1 apply to spectrum licences
re-issued under this Division in the same way that those
Subdivisions apply to spectrum licences issued under Division 1.

84 Commencement of re-issued spectrum licences

A spectrum licence re-issued under this Division comesinto force
on the day specified in the licence, not being a day occurring
earlier than the expiry of the spectrum licence it replaces.
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Division 5—Trading spectrum licences

85 Trading spectrum licences

(1) Subject to subsection (2) and section 86 of this Act and
section 577L of the Telecommunications Act 1997, the licensee of
a spectrum licence may assign, or otherwise deal with, the whole
or any part of the licence.

(2) An assignment must comply with any rules made under section 88.

86 Registration of assignments etc.

(1) The partiesto an assignment under section 85 of the whole, or any
part of, alicence that involves:

() achangein thelicensee; or

(b) theissue of a spectrum licence; or

(c) thevariation of the conditions of a spectrum licence; or

(d) the cancellation of one or more existing spectrum licences,

must give to the ACMA such information about the assignment as
the ACMA requires (if any) for the purpose of amending the
Register to take account of the assignment.

(2) The assignment covered by subsection (1) cannot take effect before
the Register is amended under Part 3.5 to take it into account.

87 Variation etc. of spectrum licencesto take assignmentsinto
account

(1) The ACMA may do one or more of the following if it is satisfied it
is necessary or convenient to do so in order to give effect to an
assignment under section 85:

(@) vary aspectrum licence by specifying in it asthe licensee a
different person from the person currently specified;
(b) vary the conditions of a spectrum licence by:
(i) including one or more further conditions; or
(ii) revoking or varying any conditions;
(c) issue one or more new spectrum licences,
(d) cancel one or more existing spectrum licences.
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(2) A licenceasvaried, or anew licence issued, under subsection (1)
must comply with the requirements of Subdivision C of Division 1.

(3) Subdivision D of Division 1 appliesto the issue of a new licence
under subsection (1) of this section.

Note: Variations and cancellations under this section are reviewable under
Part 5.6.

88 Rulesabout assignments etc.

(1) The ACMA may determine, by written instrument, rules:
(@) for assignments of spectrum licences; and

(b) setting out the circumstances in which spectrum licences are
to be varied, issued or cancelled under section 87.

(2) Therulesmay, for example, restrict assignments of spectrum
licences that were issued for the provision of public or community
services.

(3) A determination is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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Division 6—Resuming spectrum licences
Subdivision A—Resuming spectrum licences by agr eement

89 ACMA may resume spectrum licences by agreement

(1) The ACMA may resume a spectrum licence, or a part of a
spectrum licence, under an agreement entered into with the
licensee.

(2) Without limiting the matters that may be included in the
agreement, if a part of the licenceis to be resumed, the agreement
must specify variations to the conditions included in the remaining
part of the licence that will be made to give effect to the agreement.

90 Effect of resumption

(1) If thewhole of the licenceis resumed, it ceases to have effect:

(a) attheend of the day specified for that purpose in the
agreement; or

(b) if such aday isnot specified—at the end of the day on which
the agreement is entered into.

(2) If apart of the licence is resumed:

(a) that part of the licence ceasesto have effect at the end of the
day on which the ACMA makes the necessary changes to the
information in the Register under section 146 to take the
resumption into account; and

(b) the ACMA must vary, in away that gives effect to the
variations specified in the agreement, the conditions included
in the remaining part of the licence.

Subdivision B—Resuming spectrum licences by compulsory
process
91 ACMA may resume spectrum licences compulsorily

(1) Subject to subsection (2), the ACMA may resume a spectrum
licence, or apart of a spectrum licence.
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(2) The ACMA must not resume the licence unless:
(a) the Minister has given his or her written approval for the
resumption; and
(b) the ACMA has followed the resumption procedures set out in
Part 1 of the Schedule.

92 Effect of resumption

(2) If thewhole of the licence is resumed, it ceases to have effect:
() ontheday specified for that purpose in the notice of
resumption; or
(b) if such aday isnot specified—at the end of the day on which
the notice is given.

(2) If apart of thelicenceis resumed:

(a) that part of the licence ceases to have effect at the end of the
day on which the ACMA makes the necessary changesto the
information in the Register under section 146 to take the
resumption into account; and

(b) the ACMA must vary, in the way that in its opinion best
gives effect to the resumption, the conditions included in the
remaining part of the licence.

Note: Variations under this section are reviewable under Part 5.6.

93 Payment of compensation

(1) Part 2 of the Schedule sets out the procedures to be followed for
determining the compensation payable for:
(&) resuming the licence or the part of the licence; or
(b) publishing a pre-acquisition declaration that is revoked
before resumption of the licence, or the part of the licence,
takes place.

(2) If anamount of compensation is determined under those
procedures to be payable to a person, the Commonwealth must pay
that amount to that person, together with the amount of interest
payable under section 94.
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94 Interest payable on resumption etc.

(1) Interest is payable on the amount of compensation in respect of the
period:
(a) starting:
(i) if thelicence or the part of the licence is resumed—on
the day the resumption took place; or
(ii) if the pre-acquisition declaration was revoked before the
resumption took place—on the day the pre-acquisition
declaration was served on the licensee; and

(b) finishing at the end of the day on which the compensation is
paid.

(2) Interest ispayable at the rate specified in, or ascertained in
accordance with, the regulations.

95 Reaching agreements during the compulsory process

(1) This Subdivision does not prevent the ACMA entering into an
agreement under section 89 under which a spectrum licence or a
part of a spectrum licence is resumed even though the ACMA was,
until the agreement was entered into, in the process of resuming the
licence, or the part of the licence, under section 91.

(2) On entering into the agreement, the ACMA must stop the process
of resuming the licence, or the part of the licence, under this
Subdivision.
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Part 3.3—Apparatuslicences

96 Outline of this Part

(1) ThisPart isabout apparatus licences, under which licensees are
authorised to operate the radiocommunications devices to which
the licences relate.

(2) Division 1 isabout the types of apparatus licences that may be
issued.

(3) Division 2 isabout issuing apparatus licences.

(4) Division 3 isabout the conditions to which apparatus licences are
subject.

(5) Division 4 isabout licensees authorising third parties to operate
radiocommunications devices under apparatus licences.

(6) Division 5 isabout requirements to have qualified operators to
operate radiocommunications devices under some apparatus
licences.

(7) Divisions 6 and 6A are about suspending and cancelling apparatus
licences.

(8) Division 7 isabout renewing apparatus licences.
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Division 1—Types of appar atus licences

97 Transmitter licences and receiver licences

(1) The ACMA may issue:
(a) transmitter licences; and
(b) receiver licences.

(2) A transmitter licence authorises:
(a) the person specified in the licence as the licensee; and

(b) subject to Division 4, any person authorised by that person
under section 114;

to operate specified radiocommunications transmitters, or
radiocommunications transmitters of a specified kind.

(3) A receiver licence authorises:
(a) the person specified in the licence as the licensee; and
(b) subject to Division 4, any person authorised by that person
under section 114;
to operate specified radiocommunications receivers, or
radiocommunications receivers of a specified kind.

(4) Operation of a radiocommunications device is not authorised by
the relevant apparatus licenceiif it is not in accordance with the
conditions of the licence.

98 Typesof transmitter licencesand receiver licences

(1) The ACMA may determine, by written instrument, the types of
transmitter licences and the types of receiver licences that it may
issue.

(2) The ACMA must not issue an apparatus licence that is not a
transmitter licence or receiver licence of atype so determined.

(2A) For the purposes of this Act, the type of an apparatus licenceisto
be ascertained solely by reference to a determination.

(3) A determination is adisallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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98A Channel A datacasting transmitter licence

(1) The ACMA may, by writing, declare that a specified datacasting
transmitter licence proposed to be issued isachannel A
datacasting transmitter licence for the purposes of this Act.

(2) If such adatacasting transmitter licence isissued, the licenceisa
channel A datacasting transmitter licence for the purposes of this
Act.

(3) A declaration under subsection (1) is not alegislative instrument.

(4) A copy of adeclaration under subsection (1) is to be made
available on the ACMA’s website.

98B Channel B datacasting transmitter licence

(1) The ACMA may, by writing, declare that a specified datacasting
transmitter licence proposed to be issued is achannel B
datacasting transmitter licence for the purposes of this Act.

(2) If such adatacasting transmitter licence isissued, the licenceisa
channel B datacasting transmitter licence for the purposes of this
Act.

(3) A declaration under subsection (1) is not alegislative instrument.

(4) A copy of adeclaration under subsection (1) is to be made
available on the ACMA’s website.

98C Foundation category 1 digital radio multiplex transmitter
licence

(1) Subject to this section, the ACMA may, by writing, declare that a
specified category 1 digital radio multiplex transmitter licence
proposed to be issued is afoundation category 1 digital radio
multiplex transmitter licence for the purposes of this Act.

(2) If such acategory 1 digital radio multiplex transmitter licenceis
issued, the licence is afoundation category 1 digital radio
multiplex transmitter licence for the purposes of this Act.

(3) A declaration under subsection (1) is not alegislative instrument.
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(4) A copy of adeclaration under subsection (1) isto be made

available on the ACMA’ s website.

98D Foundation category 2 digital radio multiplex transmitter

(D

)

licence

Subject to this section, the ACMA may, by writing, declare that a
specified category 2 digital radio multiplex transmitter licence
proposed to be issued is afoundation category 2 digital radio
multiplex transmitter licence for the purposes of this Act.

If such acategory 2 digital radio multiplex transmitter licenceis
issued, the licence is afoundation category 2 digital radio
multiplex transmitter licence for the purposes of this Act.

(3) A declaration under subsection (1) is not alegislative instrument.

(4) A copy of adeclaration under subsection (1) isto be made

available on the ACMA’swebsite.

98E Limit on declaration of foundation digital radio multiplex

(D)

)

©)

transmitter licences

In exercising its powers under subsection 98C(1) or 98D(1) in
relation to a particular designated BSA radio area, the ACMA must
ensure that the total multiplex capacities under foundation digital
radio multiplex transmitter licences for the designated BSA radio
areais not more than sufficient to fulfil the number of standard
access entitlements that have come into existence, or are likely to
come into existence, under subsection 118NQ(2) in its application
to the designated BSA radio area.

For the purposes of subsection (1), if the number of standard access
entitlements that have come into existence, or are likely to come
into existence, under subsection 118NQ(2) in its application to the
designated BSA radio areais not a multiple of 7, round up that
number to the next higher number that is a multiple of 7.

Subsection (1) does not prevent the ACMA from making a
declaration under subsection 98C(1) in relation to a category 1
digital radio multiplex transmitter licence for a particular
designated BSA radio areaif the ACMA proposes to cancel a
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foundation category 1 digital radio multiplex transmitter licence
that has been previously issued for that area.

(4) Subsection (1) does not prevent the ACMA from making a
declaration under subsection 98D(1) in relation to a category 2
digital radio multiplex transmitter licence for a particular
designated BSA radio areaif the ACMA proposesto cancel a
foundation category 2 digital radio multiplex transmitter licence
that has been previously issued for that area.

(5) Inthissection:

multiplex capacity has the same meaning asin Division 4B.
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Division 2—Issuing appar atus licences

99 Applicationsfor apparatuslicences

(1) A person may apply in writing to the ACMA for an apparatus
licence of the type specified in the application.

(2) The application must bein aform approved by the ACMA.

(3) The ACMA may approve different forms for the different types of
apparatus licence.

100 Issuing apparatus licences

(1) Subject to sections 100B, 101B, 101C, 102, 102A, 102B, 102C,
102D, 102E and 102F, upon such application being made, the
ACMA may issue to the applicant an apparatus licence of the type
applied for.

(1A) The ACMA must not issue atemporary community transmitter
licence except under section 101A. For the purposes of this
subsection, atemporary community transmitter licenceisan
apparatus licence that authorises operation of one or more
radiocommunications transmitters for transmitting a community
broadcasting service in accordance with atemporary community
broadcasting licence.

(2) The ACMA must not issue an apparatus licence authorising
operation of aradiocommunications transmitter within a part of the
spectrum designated under subsection 31(1) or (1A) unless:

(a) theissue of thelicenceisin accordance with adecision of the
ACMA under subsection 34(1) or (3) of the Broadcasting
Services Act 1992; or

(b) theissue of the licence isin accordance with a determination
under subsection 31(2) of thisAct; or

(c) thelicenceisadigital radio multiplex transmitter licence.

(3) Subsection (2) does not prevent the ACMA from issuing an
apparatus licence authorising operation of a radiocommunications
transmitter for transmitting a broadcasting service if:
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(a) the licence authorises operation of the transmitter only within
apart of the spectrum that constitutes capacity reserved
under paragraph 31(1)(a) of the Broadcasting Services Act
1992; and

(b) the broadcasting service in question is a broadcasting service
of akind for which the capacity has been so reserved.

(3A) An NBS transmitter licence cannot be issued to any person other
than:

(@) the Australian Broadcasting Corporation; or
(b) the Specia Broadcasting Service Corporation; or
(c) the Commonwealth.

(3B) The ACMA must not issue a transmitter licence authorising
operation of aradiocommunications transmitter for transmitting an
international broadcasting service unless thereisin force an
international broadcasting licence that authorises the provision of
that service.

(3C) If:
(a) aprovisiona international broadcasting certificateisin force
in relation to an application for atransmitter licence; and

(b) the application for the licence is made by the holder of the
certificate; and
(c) the conditions set out in the certificate are satisfied;
the ACMA must not refuse to issue the transmitter licence unless
the ACMA is satisfied that there are exceptional circumstances that
warrant the refusal.

(4) Indeciding whether to issue an apparatus licence, the ACMA must
have regard to:
(a) al mattersthat it considers relevant; and
(b) without limiting paragraph (a), the effect on
radiocommunications of the proposed operation of the
radiocommuni cations devices that would be authorised under
the licence.

(4A) The ACMA, in deciding whether to issue an apparatus licence,
may have regard to a frequency assignment certificate issued by a
person accredited under section 263 to issue such certificates for
the purposes of this section, stating that the operation of adevice
under the licence:

Radiocommunications Act 1992 87



Chapter 3 Licensing of radiocommunications
Part 3.3 Apparatus licences
Division 2 Issuing apparatus licences

Section 100

(a) onaspecified frequency or frequencies, or on a specified
frequency channel; and
(b) at a specified constancy; and
(c) at aspecified location; and
(d) subject to specified technical conditions;
will satisfy any conditions that are required to be satisfied, in

relation to the issue of such a certificate, under a determination
made under section 266A.

(5) Indeciding whether to issue an apparatus licence, the ACMA may
also have regard to whether, in the 2 years before the application,
the applicant has been the holder of an apparatus licence that has
been cancelled otherwise than under section 102AF, 102AH or
153H.

(6) Without limiting subsection (4), in deciding whether to issue a
transmitter licence, the ACMA must have regard to the following
additional matters:

(@) if alicencethat the ACMA may issue as aresult of the
application would be alicence in respect of which persons
operating the transmitters are required under section 119 to
be qualified operatorsin relation to the licence—whether:

(i) the applicant; or
(ii) each person specified by the applicant as a person
whom the applicant proposes to authorise under the
licence to operate the transmitters;
isaqualified operator in relation to such alicence;

(b) whether the ACMA is satisfied that the proposed operation of
the transmittersis not reasonably likely to cause:

(i) death of, or injury to, persons; or
(ii) lossof, or damage to, property.

(7) If the ACMA refusesto issue the licence, it must give the applicant
awritten notice of the refusal, together with a statement of its
reasons.

Note: Refusals to issue apparatus licences are reviewable under Part 5.6.
(8) Nothing in this Act prevents 2 or more apparatus licences (whether

transmitter licences or receiver licences or both) from being
contained in the same instrument.
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100A NBStransmitter licences—authorisation of datacasting

(D

(1B)

)

services

If:

(8) an NBS transmitter licenceis or was issued under
section 100; and
(b) the licence authorises the operation of one or more specified
radiocommunications transmitters for transmitting a national
television broadcasting service in digital mode using one or
more channels;
the licenceis also taken to authorise the operation of the
transmitter or transmitters concerned for transmitting datacasting
servicesin digital mode using those channels.

The authorisation of the operation of the transmitter or transmitters
concerned for transmitting a datacasting service in digital mode
using those channels has no effect unless the licensee holds a BSA
datacasting licence authorising the provision of that service.

In this section:

national broadcasting service has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

NBS transmitter licence means a transmitter licence for a
transmitter that isfor use for transmitting, to the public, a national
broadcasting service.

100B NBStransmitter licencesrequired to beissued under digital

(D)

)

conver sion schemes

If the ACMA isrequired, under a schemein force under clause 19
of Schedule 4 to the Broadcasting Services Act 1992, to issue an
NBS transmitter licence to a national broadcaster, the ACMA must
issue to the broadcaster an NBS transmitter licence that authorises
the operation of one or more specified radiocommunications
transmitters for transmitting the national broadcasting service or
services concerned in digital mode.

If an NBS transmitter licence isissued under this section, the
licence is also taken to authorise the operation of the transmitter or
transmitters concerned for transmitting datacasting servicesin
digital mode using the channel or channels concerned.
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(2B) The authorisation of the operation of the transmitter or transmitters
concerned for transmitting a datacasting service in digital mode
using the channel or channels concerned has no effect unless the
licensee holds a BSA datacasting licence authorising the provision
of that service.

(3) Inthissection:

national broadcaster has the same meaning as in the Broadcasting
Services Act 1992.

national broadcasting service has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

NBS transmitter licence means a transmitter licence for a
transmitter that is for use for transmitting, to the public, a national
broadcasting service.

100C NBStransmitter licences—authorisation of radio broadcasting
services

(1) If:
(a) an NBStransmitter licenceis or was issued to a particular
national broadcaster; and

(b) the licence authorises the operation of one or more specified
radiocommunications transmitters for transmitting a national
television broadcasting service in digital mode using one or
more channels,

the licenceis aso taken to authorise the operation of the
transmitter or transmitters concerned for transmitting national radio
broadcasting services in digital mode using those channels.

(2) Inthissection:

national broadcaster has the same meaning as in the Broadcasting
Services Act 1992.

national broadcasting service has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

national radio broadcasting service means a national broadcasting
service that provides radio programs.
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national television broadcasting service means a national
broadcasting service that provides television programs.

NBS transmitter licence means a transmitter licence for a
transmitter that isfor use for transmitting, to the public, a national
broadcasting service.

100D NBStransmitter licences—authorisation of SDTV

(D

)

multi-channelled national television broadcasting services

If:

(@) an NBStransmitter licenceis or was issued to a particular
national broadcaster; and

(b) the licence authorises the operation of one or more specified
radiocommuni cations transmitters for transmitting a national
television broadcasting service in digital mode using one or
more channels; and

(c) thenational broadcaster provides, or proposes to provide, one
or more SDTV multi-channelled national television
broadcasting services;

the licenceis also taken to authorise the operation of the
transmitter or transmitters concerned for transmitting the SDTV
multi-channelled national television broadcasting servicesin digital
mode using those channels.

In this section:

national broadcaster has the same meaning as in the Broadcasting
Services Act 1992.

national broadcasting service has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

national television broadcasting service means a national
broadcasting service that provides television programs.

NBS transmitter licence means a transmitter licence for a
transmitter that isfor use for transmitting, to the public, a national
broadcasting service.

SDTV multi-channelled national television broadcasting service
has the same meaning as in Schedule 4 to the Broadcasting
Services Act 1992.
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100E NBStransmitter licences—authorisation of HDTV
multi-channelled national television broadcasting services

Q) If:
(@) an NBS transmitter licenceis or was issued to a national
broadcaster; and
(b) the NBS transmitter licence authorises the operation of one
or more specified radiocommunications transmitters for
transmitting one or more national television broadcasting
servicesin digital mode using one or more channels; and
(c) the national broadcaster provides, or proposes to provide, one
or more HDTV multi-channelled national television
broadcasting services;
the licenceis aso taken to authorise the operation of the
transmitter or transmitters concerned for transmitting HDTV
multi-channelled national television broadcasting services using
those channels.

(2) Inthissection:

HDTV multi-channelled national television broadcasting service
has the same meaning as in Schedule 4 to the Broadcasting
Services Act 1992.

national broadcaster has the same meaning as in the Broadcasting
Services Act 1992.

national broadcasting service has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

national television broadcasting service means a national
broadcasting service that provides television programs.

NBS transmitter licence means a transmitter licence for a
transmitter that is for use for transmitting, to the public, a national
broadcasting service.

101 Testing of radiocommunications devices

(1) If the ACMA thinksit necessary for the purposes of paragraph
100(4)(b), the ACMA may, by written notice given to the applicant
for atransmitter licence or areceiver licence, request the applicant
to:
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(a) submit to the ACMA the radiocommunications device
specified in the notice, at atime and place specified in the
notice, for testing; or

(b) permit the ACMA, or arecognised testing authority, to test
the radiocommunications device so specified.

(2) A radiocommunications device submitted under paragraph (1)(a)
for testing must be returned to the applicant within areasonable
time.

101A Transmitter licencesfor temporary community broadcasting

(1) If the ACMA allocates atemporary community broadcasting
licence (therelated licence) to a person, then the ACMA may issue
to the person, upon application by the person under section 99, a
transmitter licence that authorises operation of one or more
specified radiocommunications transmitters for transmitting the
community broadcasting service in accordance with the related
licence.

(2) Subsections 100(4) to (8) apply for the purposes of this section.

101B Transmitter licence—application if multi-channelling election
isin forcein relation to remotelicence area

() If:
(@) acommercial television broadcasting licence (the related
licence) allocated under section 38B of the Broadcasting
Services Act 1992 isin force on or after 1 January 2009; and

(b) an election under subclause 6(7B) of Schedule 4 to that Act
isin force for acommercial television broadcasting service
provided under the related licence;

the licensee of the related licence may apply in writing to the
ACMA for theissue of atransmitter licence under this section.

(2) An application under subsection (1) must be in aform approved by
the ACMA.

Issue of transmitter licence

(3) If:
(a) an application is made under subsection (1); and
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(b) the ACMA issatisfied that there is sufficient radiofrequency
spectrum available;

the ACMA must:

(c) vary therelevant digital channel plan under the commercial
television conversion scheme to allot a channel to the
licensee of the related licence; and

(d) issueto the licensee of the related licence a transmitter
licence authorising the operation of one or more specified
radiocommuni cations transmitters for transmitting
commercial television broadcasting servicesin digital mode
in accordance with the related licence.

(4) For the purposes of paragraph (3)(b), any part of the spectrum
covered by a determination under subsection 34(3) of the
Broadcasting Services Act 1992 is taken not to be available.

(5) If therelated licence istransferred, the transmitter licence is taken
to be issued to the person to whom the related licence is
transferred.

101C Transmitter licence—application beforethe end of the
simulcast period etc. if multi-channelling election isin
force

Q) If:

(&) acommercial television broadcasting licence (the related
licence) allocated under section 38A or 38B of the
Broadcasting Services Act 1992 isin force on or after
1 January 2009; and

(b) an election under subclause 6(5A), (5AA) or (7B) of
Schedule 4 to that Act isin force for acommercial television
broadcasting service provided under the related licence; and

(c) no transmitter licence has been issued to the licensee of the
related licence under section 101B;
the licensee of the related licence may apply in writing to the
ACMA for the issue of atransmitter licence under this section.

(2) An application under subsection (1) must be in aform approved by
the ACMA.
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Issue of transmitter licence

(3) If:
(a) an application is made under subsection (1); and
(b) the ACMA issatisfied that there is sufficient radiofrequency
spectrum available;

the ACMA must issue to the licensee of the related licence a
transmitter licence authorising the operation of one or more
specified radiocommunications transmitters for transmitting
commercial television broadcasting servicesin digital modein
accordance with the related licence.

(4) For the purposes of paragraph (3)(b), any part of the spectrum
covered by a determination under subsection 34(3) of the
Broadcasting Services Act 1992 is taken not to be available.

(6) If therelated licence istransferred, the transmitter licence is taken
to be issued to the person to whom the related licence is
transferred.

Consequences of revocation of election

(7) If:
(a) an application is made under subsection (1); and
(b) the election referred to in paragraph (1)(b) is revoked before
the ACMA makes a decision on the application;

the application is taken never to have been made.

(8) If:
(a) atransmitter licenceisissued under subsection (3); and
(b) the election referred to in paragraph (1)(b) is subsequently
revoked,
the transmitter licence is cancelled.

102 Transmitter licencesfor certain broadcasting services

(1) Subject to subsections (2AA) and (2AB), if a broadcasting services
bands licence (the related licence) is allocated to a person under
Part 4 or 6 of the Broadcasting Services Act 1992, the ACMA must
issue to the person atransmitter licence that authorises operation of
one or more specified radiocommunications transmitters for
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transmitting the broadcasting service or services concerned in
accordance with the related licence.

(2) If therelated licence istransferred, that transmitter licence is taken
to be issued to the person to whom the related licence is
transferred.

(2AA) Subsection (1) does not apply if:

(a) therelated licenceisacommercial radio broadcasting licence
alocated on or after the digital radio start-up day for the BSA
licence area; and

(b) therelated licence is subject to a condition that the related
licensee may only provide digital commercial radio
broadcasting services under the related licence.

(2AB) Subsection (1) does not apply if:

(a) therelated licence is adesignated community radio
broadcasting licence allocated on or after the digital radio
start-up day for the BSA licence area; and

(b) therelated licence is subject to a condition that the related
licensee may only provide digital community radio
broadcasting services under the related licence.

(2AC) If:

() therelated licenceisacommercial radio broadcasting licence
allocated before the digital radio start-up day for the BSA
licence area; and

(b) under the Broadcasting Services Act 1992, the related licence
authorises the related licensee to provide digital commercial
radio broadcasting services,

then, after the digital radio start-up day for the BSA licence area,
the transmitter licence does not authorise the operation of a
radiocommunications transmitter for transmitting those services.

(2AD) If:

(a) therelated licenceisadesignated community radio
broadcasting licence allocated before the digital radio
start-up day for the BSA licence area; and

(b) under the Broadcasting Services Act 1992, the related licence
authorises the related licensee to provide digital community
radio broadcasting services,
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then, after the digital radio start-up day for the BSA licence area,
the transmitter licence does not authorise the operation of a
radiocommunications transmitter for transmitting those services.

(2A) If:
€Y

(b)

(©)

(d)

(€)

(f)

then:

Q)

(h)

atransmitter licence (the first transmitter licence) was issued
under this section; and

the first transmitter licence authorises the operation of one or
more specified radiocommunications transmitters for
transmitting a particular commercial television broadcasting
service (the first service) in accordance with a commercial
television broadcasting licence held by a person (the first
BSA licence); and

another commercial television broadcasting licence (the
additional BSA licence) is alocated to the person under
section 38A or 38B of the Broadcasting Services Act 1992;
and

the first BSA licence and the additional BSA licence relateto
the same licence area (within the meaning of whichever of
those sectionsis applicable); and

the additional BSA licence authorises the provision of one or
more other commercial television broadcasting services (the
additional services); and

thefirst service and at least one of the additional services are
the subject of an election under subclause 6(5A) of
Schedule 4 to the Broadcasting Services Act 1992;

despite subsection (1), the ACMA is not required to issueto
the person a new transmitter licence in relation to any of the
additional services; and

the first transmitter licence is taken to authorise the operation
of the transmitter or transmitters concerned for transmitting
the additional servicesin accordance with the additional BSA
licence.

(2B) Despite subsection (1), the ACMA is not required to issue a new
transmitter licence for acommercial television broadcasting
serviceif:

@

the serviceis provided under alicence that was alocated
under subsection 38B(6), (7), (8) or (9) of the Broadcasting
Services Act 1992; and
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(b) amulti-channelling electionisin force for the relevant
remote area service.

(2C) The operation of atransmitter or transmitters for transmitting the
commercial television broadcasting service or services under that
commercial television broadcasting licenceis, if a
multi-channelling election isin force for the relevant remote area
service, taken to be authorised by the transmitter licence held by
the company that made the election for the relevant licence area

(2D) If the ACMA approves the revocation of the multi-channelling
election, the ACMA must issue a new transmitter licence to the
licensee that revoked the election authorising the operation of a
transmitter or transmitters for transmitting, in digital mode, the
commercia television broadcasting service or services provided
under the licence (the related licence) for which that election was
made.

(2E) The new licence comes into force on the day from which the
revocation takes effect.

(2EA) If the related licence is transferred, the new transmitter licenceis
taken to be issued to the person to whom the related licence is
transferred.

(2F) A transmitter licence issued under subsection (1) to ajoint-venture
company that is allocated a commercial television broadcasting
licence under subsection 38B(5) of the Broadcasting Services Act
1992 is, if amulti-channelling election isin force for the relevant
remote area service, taken to authorise the operation of the
transmitter or transmitters concerned for transmitting:

(a) the commercial television broadcasting service or services
provided under that commercial television broadcasting
licence; and

(b) the commercial television broadcasting services provided by
either or both of the 2 existing licensees referred to in
subsection 38B(1) of that Act for the relevant licence area.

(2G) If:

(a) under subclause 6(5BA) of Schedule 4 to the Broadcasting
Services Act 1992, the licensee of acommercial television
broadcasting licence (the related licence) givesthe ACMA a
notice of revocation of an election; and
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(2H)

(29

©)

)

(6)

(b) the ACMA approves the revocation under clause 7B of
Schedule 4 to that Act;

the ACMA must issue to the licensee of the related licence a new
transmitter licence that authorises the operation of one or more
specified radiocommunications transmitters for transmitting
commercial television broadcasting servicesin digital modein
accordance with the related licence.

The new transmitter licence comes into force on the day on which
the revocation takes effect.

If the related licence is transferred, the new transmitter licenceis
taken to be issued to the person to whom the related licence is
transferred.

If:
(a) atransmitter licenceis or wasissued under this section; and
(b) the licence authorises the operation of one or more specified
radiocommunications transmitters for transmitting the
broadcasting service or services concerned in digital mode
using one or more channels;
the licence is also taken to authorise the operation of the
transmitter or transmitters concerned for transmitting datacasting
services in digital mode using those channels.

The authorisation of the operation of the transmitter or transmitters
concerned for transmitting a datacasting service in digital mode
using those channels has no effect unless:

(a) thelicensee holds a BSA datacasting licence authorising the
provision of that service; or

(b) the serviceis adesignated teletext service.
In this section and section 102A:

exempt remote area service has the same meaning as in Schedule 4
to the Broadcasting Services Act 1992.

multi-channelling election means an election under subclause
6(7B) of Schedule 4 to the Broadcasting Services Act 1992.
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102A Transmitter licencesrequired to beissued under digital
conver sion schemes

(1) If the ACMA isrequired, under a schemein force under clause 6 of
Schedule 4 to the Broadcasting Services Act 1992, to issue a
transmitter licence to a person who holds a commercia television
broadcasting licence (the related licence), the ACMA must issue to
the person atransmitter licence that authorises the operation of one
or more specified radiocommunications transmitters for
transmitting the broadcasting service or services concerned in
digital mode in accordance with the related licence.

(2) If therelated licence istransferred, the transmitter licence is taken
to be issued to the person to whom the related licence is
transferred.

(2A) If:
(€Y

(b)

(©

(d)

(€)

(f)

atransmitter licence (thefirst transmitter licence) isor was
issued under this section; and

the first transmitter licence authorises the operation of one or
more specified radiocommunications transmitters for
transmitting a particular commercial television broadcasting
service (the first service) in accordance with a commercial
television broadcasting licence held by a person (the first
BSA licence); and

either before or after the issue of the first transmitter licence,
another commercial television broadcasting licence (the
additional BSA licence) is or was allocated to the person
under section 38A or 38B of the Broadcasting Services Act
1992; and

the first BSA licence and the additional BSA licence relate to
the same licence area (within the meaning of whichever of
those sectionsis applicable); and

the additional BSA licence authorises the provision of one or
more other commercial television broadcasting services (the
additional services); and

thefirst service and at least one of the additional services are
the subject of an election under subclause 6(5A) or (5AA) of
Schedule 4 to the Broadcasting Services Act 1992;

the first transmitter licence is taken to authorise the operation of
the transmitter or transmitters concerned for transmitting any of the
additional servicesin accordance with the additional BSA licence.
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(2B)

(2C)

(2D)

(2E)

©)

()

The operation of atransmitter or transmitters for transmitting a
commercial television broadcasting service in digital mode under a
licence allocated under subsection 38B(6), (7), (8) or (9) of the
Broadcasting Services Act 1992 to an existing licensee is, if a
multi-channelling election isin force for the relevant exempt
remote area service, taken to be authorised by the transmitter
licence held by the licensee for the relevant licence area.

The holder of atransmitter licence issued under this section must
surrender the licenceiif:

(a8) acommercial television broadcasting licence is allocated
under subsection 38B(5) of the Broadcasting Services Act
1992; and

(b) the holder isone of the 2 existing licensees referred to in
subsection 38B(1) of that Act; and

(c) amulti-channelling election is made for the relevant exempt
remote area service.

If the ACMA approves the revocation of a multi-channelling
election for alicensee of acommercial television broadcasting
licence (therelated licence), the ACMA must issue a new
transmitter licence to the licensee that revoked the election
authorising the operation of atransmitter or transmitters for
transmitting the commercia television broadcasting service or
services provided by the licenseein digital mode.

The new licence comes into force on the day from which the
revocation takes effect.

If atransmitter licenceisissued under this section, thelicenceis
also taken to authorise the operation of the transmitter or
transmitters concerned for transmitting datacasting servicesin
digital mode using the channel or channels concerned.

The authorisation of the operation of the transmitter or transmitters
concerned for transmitting a datacasting service in digital mode
using the channel or channels concerned has no effect unless:
(a) thelicensee holdsa BSA datacasting licence authorising the
provision of that service; or
(b) the serviceis adesignated teletext service.
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102AA Transmitter licences—authorisation of HDTV
multi-channelled commer cial television broadcasting
services during the smulcast period etc.

Q) If:
() immediately before 1 January 2007, there wasin force a
transmitter licence issued under section 102 or 102A; and

(b) thetransmitter licence is held by the licensee of a commercial
television broadcasting licence (the related licence); and

(c) thetransmitter licence authorises the operation of one or
more specified radiocommunications transmitters for
transmitting a commercial television broadcasting servicein
digital mode using one or more channels; and

(d) thelicensee of the related licence provides, or proposes to
provide, aHDTV multi-channelled commercial television
broadcasting service in accordance with the related licence;

the transmitter licence is a so taken to authorise the operation of
the transmitter or transmitters concerned for transmitting the
HDTV multi-channelled commercial television broadcasting
service, using those channels, during whichever of the following
periodsis applicable:
(e) the simulcast period for the licence area of the related
licence;
(f) the simulcast-equivalent period for the licence area of the
related licence.

(2) Inthissection:

commercial television broadcasting licence has the same meaning
asin the Broadcasting Services Act 1992.

commercial television broadcasting service means a commercial
broadcasting service that provides television programs.

HDTV multi-channelled commercial television broadcasting
service has the same meaning as in Schedule 4 to the Broadcasting
Services Act 1992.

simulcast-equivalent period has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

simulcast period has the same meaning as in Schedule 4 to the
Broadcasting Services Act 1992.
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102AB Transmitter licence—authorisation of SDTV
multi-channelled commer cial television broadcasting
services during so much of the smulcast period etc. as
occurson or after 1 January 2009

Q) If:
(@ immediately before 1 January 2009, there was in force a
transmitter licence issued under section 102 or 102A; and

(b) thetransmitter licenceis held by the licensee of a commercial
television broadcasting licence (the related licence); and
(c) thetransmitter licence authorises the operation of one or
more specified radiocommunications transmitters for
transmitting:
(i) the core commercial television broadcasting servicein
digital mode; and
(i) aHDTV multi-channelled commercial television
broadcasting service;
in accordance with the related licence, using one or more
channels; and
(d) thelicensee of the related licence provides, or proposes to
provide, a SDTV multi-channelled commercial television
broadcasting service in accordance with the related licence;
the transmitter licence is aso taken to authorise the operation of
the transmitter or transmitters concerned for transmitting the SDTV
multi-channelled commercial television broadcasting service, using
those channels, during whichever of the following periodsis
applicable:
(e) the simulcast period for the licence area of the related
licence;
(f) the simulcast-equivaent period for the licence area of the
related licence.

(2) Inthissection:

commercial television broadcasting licence has the same meaning
asin the Broadcasting Services Act 1992.

commercial television broadcasting service means a commercial
broadcasting service that provides television programs.
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core commercial television broadcasting service has the same
meaning as in the Broadcasting Services Act 1992,

HDTV multi-channelled commercial television broadcasting
service has the same meaning as in Schedule 4 to the Broadcasting
Services Act 1992.

SDTV multi-channelled commercial television broadcasting
service has the same meaning as in Schedule 4 to the Broadcasting
Services Act 1992.

simulcast-equivalent period has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

simulcast period has the same meaning asin Schedule 4 to the
Broadcasting Services Act 1992.

102AC Transmitter licences—authorisation of commercial television

broadcasting services after the end of the smulcast period
etc.

@) If:

(@) atransmitter licence issued under section 102 was in force
immediately before the end of whichever of the following
periods is applicable to the licence area of acommercial
television broadcasting licence (the related licence):

(i) the simulcast period for the licence areg;
(ii) the simulcast-equivalent period for the licence area; and

(b) thetransmitter licenceis held by the licensee of the related
licence; and

(c) immediately before the end of the applicable period, the
transmitter licence authorised the operation of one or more
specified radiocommunications transmitters for transmitting
one or more commercial television broadcasting servicesin
accordance with the related licence, using one or more
channels;

then, after the end of the applicable period, the transmitter licence
authorises the operation of the transmitter or transmitters
concerned for transmitting:

(d) oneor more HDTV multi-channelled commercial television
broadcasting services; and
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(e) oneor more SDTV multi-channelled commercial television
broadcasting services;

in accordance with the related licence, using those channels.
(2) Inthissection:

commercial television broadcasting licence has the same meaning
asin the Broadcasting Services Act 1992.

commercial television broadcasting service means a commercial
broadcasting service that provides television programs.

HDTV multi-channelled commercial television broadcasting
service has the same meaning as in Schedule 4 to the Broadcasting
Services Act 1992.

SDTV multi-channelled commercial television broadcasting
service has the same meaning as in Schedule 4 to the Broadcasting
Services Act 1992.

simulcast-equivalent period has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

simulcast period has the same meaning asin Schedule 4 to the
Broadcasting Services Act 1992.

102AE Variation of transmitter licences—digital conversion of
re-transmission facilities

Q) If:
(@) thereisin force atransmitter licence issued under section 102
or 102A; and

(b) thetransmitter licenceis held by the licensee of acommercial
television broadcasting licence (the related licence); and

(c) the transmitter licence authorises the operation of one or
more specified radiocommunications transmitters for
transmitting a commercial television broadcasting service in
digital mode in accordance with the related licence; and

(d) under aschemein force under clause 6 of Schedule 4 to the
Broadcasting Services Act 1992, the ACMA isrequired to
vary the transmitter licence so that the transmitter licence
authorises the operation of one or more additional
radiocommuni cations transmitters for transmitting the

Radiocommunications Act 1992 105



Chapter 3 Licensing of radiocommunications
Part 3.3 Apparatus licences
Division 2 Issuing apparatus licences

Section 102AF

commercial television broadcasting service in digital modein
accordance with the related licence; and
(e) therequirement that the ACMA vary the transmitter licence
isrelated to the objective set out in clause 6C of Schedule 4
to the Broadcasting Services Act 1992;
the ACMA must, by written notice to the transmitter licensee, vary
the transmitter licence accordingly.

(2) Inthissection:

commercial television broadcasting licence has the same meaning
as in the Broadcasting Services Act 1992.

commercial television broadcasting service means a commercial
broadcasting service that provides television programs.

102AF Variation or cancellation of transmitter licences—digital

conversion of re-transmission facilities

@ If:
() atransmitter licenceisin force; and
(b) thetransmitter licenceis held by a self-help provider; and

(c) thetransmitter licence authorises the operation of 2 or more
specified radiocommunications transmitters for
re-transmitting programs that are transmitted by a
commercial television broadcasting licensee; and

(d) under aschemein force under clause 6 of Schedule 4 to the
Broadcasting Services Act 1992, the ACMA isrequired to
vary the transmitter licence by removing the specification of
one or more, but not al, of the radiocommunications
transmitters; and

(e) therequirement that the ACMA vary the transmitter licence
isrelated to the objective set out in clause 6C of Schedule 4
to the Broadcasting Services Act 1992;

the ACMA must, by written notice to the transmitter licensee, vary
the transmitter licence accordingly.

(2) If:
(@) atransmitter licenceisin force; and
(b) thetransmitter licenceis held by a self-help provider; and
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©)

(c) thetransmitter licence authorises the operation of a specified
radiocommunications transmitter for re-transmitting
programs that are transmitted by a commercial television
broadcasting licensee; and

(d) under aschemein force under clause 6 of Schedule 4 to the
Broadcasting Services Act 1992, the ACMA isrequired to
cancel the transmitter licence; and

(e) therequirement that the ACMA cancel the transmitter licence
isrelated to the objective set out in clause 6C of Schedule 4
to the Broadcasting Services Act 1992;
the ACMA must, by written notice to the transmitter licensee,
cancel the transmitter licence.

In this section:

commercial television broadcasting licensee has the same
meaning as in the Broadcasting Services Act 1992.

self-help provider has the meaning given by section 212A of the
Broadcasting Services Act 1992.

102AG Transmitter licences—re-transmission of commercial

(D)

()

©)

television broadcasting servicesto bein digital mode

The ACMA must not issue a transmitter licence to a self-help
provider that authorises the operation of one or more specified
radiocommunications transmitters for re-transmitting in analog
mode the programs transmitted by a commercial television
broadcasting licensee in the licence area of the commercial
television broadcasting licence.

Subsection (1) does not apply to the issue of atransmitter licence if
the ACMA issues the transmitter licence:

(@) by way of renewal; and
(b) during the simulcast period, or simul cast-equivalent period,
for the licence area mentioned in subsection (1).

In this section:

analog mode has the same meaning as in Schedule 4 to the
Broadcasting Services Act 1992.
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commercial television broadcasting licence has the same meaning
asin the Broadcasting Services Act 1992.

self-help provider has the meaning given by section 212A of the
Broadcasting Services Act 1992.

simulcast-equivalent period has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

simulcast period has the same meaning as in Schedule 4 to the
Broadcasting Services Act 1992.

102AH Cancdllation of transmitter licences—re-transmission of
commer cial television broadcasting services

Scope

(1) Thissection appliesif:

(a) atransmitter licence (the analog transmitter licence) isin
force; and

(b) the analog transmitter licence is held by a self-help provider;
and

(c) the analog transmitter licence authorises the operation of one
or more specified radiocommunications transmitters for
re-transmitting in analog mode the programs transmitted by a
commercial television broadcasting licensee in the licence
area of the commercial television broadcasting licence.

Cancellation of transmitter licence

(2) The anaog transmitter licenceis cancelled at the end of the
simulcast period, or the simulcast-equivalent period, for the licence
area of the commercial television broadcasting licence.

Definitions
(3) Inthissection:

analog mode has the same meaning as in Schedule 4 to the
Broadcasting Services Act 1992,

commercial television broadcasting licence has the same meaning
as in the Broadcasting Services Act 1992.
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self-help provider has the meaning given by section 212A of the
Broadcasting Services Act 1992.

simulcast-equivalent period has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

simulcast period has the same meaning as in Schedule 4 to the
Broadcasting Services Act 1992.

102B Datacasting transmitter licences

The ACMA must not issue a datacasting transmitter licence to a
person unless:
(a) the personisaqualified company; and
(b) if theissue of the licence is not under a price-based allocation
system determined under section 106—the ACMA is
satisfied that the issue of the licence would not result in a
breach of any of the BSA control rules.

102C Category 1 digital radio multiplex transmitter licences

(D

)

©)

The ACMA must not issue a category 1 digital radio multiplex
transmitter licence to a person unless the person isaqualified
company.

The ACMA must not issue a foundation category 1 digital radio
multiplex transmitter licence for a particular designated BSA radio
area otherwise than in accordance with a price-based allocation
system determined under section 106 unless:

(a) thelicenseeisan eligiblejoint venture company; and

(b) the application for the licence is accompanied by the fee
determined by the ACMA by legidative instrument.

The ACMA must not issue afoundation category 1 digital radio
multiplex transmitter licence for a particular designated BSA radio
area in accordance with a price-based allocation system determined
under section 106 unless:

() the ACMA has, by notice published on its website at |east
150 days before the issue of the licence, invited applications
from eligible joint venture companies for the issue of the
licence otherwise than in accordance with a price-based
allocation system determined under section 106; and
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(b) either:
(i) no applications were received from eligible joint
venture companies after the publication of the notice; or
(ii) one or more applications were received from eligible
joint venture companies after the publication of the
notice, but the ACMA refused, under section 100, to
issue the licence to any of the applicants.

(4) The ACMA must not issue a category 1 digital radio multiplex
transmitter licence (other than afoundation category 1 digital radio
multiplex transmitter licence) for a particular designated BSA radio
area otherwise than in accordance with a price-based allocation
system determined under section 106.

Eligible joint venture company

(5) For the purposes of the application of this section to a particular
designated BSA radio area, acompany is an eligible joint venture
company if:

(a) before the company was formed, the promoters of the
company initialy invited:
(i) each incumbent digital commercial radio broadcasting
licensee for the designated BSA radio area; and

(ii) if thereisadigital community radio broadcasting
representative company for the designated BSA radio
area—the digital community radio broadcasting
representative company;

to subscribe for shares in the first-mentioned company on the
basis that:

(iii) theincumbent digital commercial radio broadcasting

licensees who accepted the invitation would be issued
with an equal number of shares; and

(iv) theonly persons entitled to subscribe for sharesin the
first-mentioned company are the incumbent digital
commercia radio broadcasting licensees and the digital
community radio broadcasting representative company;
and

(v) assuming that the invitation were to be accepted by each
invitee—the incumbent digital commercia radio
broadcasting licensees would, in aggregate, hold
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seven-ninths of the sharesin the first-mentioned
company; and

(vi) assuming that the invitation were to be accepted by each
invitee—the digital community radio broadcasting
representative company would hold two-ninths of the
shares in the first-mentioned company; and

(b) inacasewherenot al of theinvitationsreferred toin
paragraph (a) were accepted—before the company was
formed, the promoters of the first-mentioned company
invited each person who had accepted an invitation referred
to in paragraph (a) to subscribe for the remaining sharesin
the first-mentioned company; and

(o) theinvitationsreferred to in paragraph (a) were:

(i) published onthe ACMA’swebsite; and
(ii) open for aperiod of at least 120 days beginning on or
after the commencement of this section; and

(d) there was no discrimination between subscribers for sharesin
the first-mentioned company in relation to the consideration
payable for the issue of the shares concerned; and

(e) thetotal amount of money payable as consideration for the
issue of the shares in the first-mentioned company is not
substantially in excess of the total amount that, as at the time
the invitations referred to in paragraph (a) are published,
would be required for the commercially viable operation of
the first-mentioned company if it were assumed that a
foundation category 1 digital radio multiplex transmitter
licence had been issued to the first-mentioned company at
that time; and

(f) none of the recipients of an invitation referred to in
paragraph (a) or (b) were subject to duress as to whether the
invitation should be accepted.

(6) The promoters of acompany may request the ACMA to publish on
its website the invitations referred to in paragraph (5)(a).

(7) The ACMA must comply with arequest under subsection (6) if the
ACMA is satisfied that the request was made in good faith.

Fee

(8) A fee determined under paragraph (2)(b) must not be such asto
amount to taxation.
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102D Category 2 digital radio multiplex transmitter licences

(1) The ACMA must not issue a category 2 digital radio multiplex

transmitter licence to a person unless the person isaqualified
company.

(2) The ACMA must not issue afoundation category 2 digital radio

multiplex transmitter licence for a particular designated BSA radio
area otherwise than in accordance with a price-based allocation
system determined under section 106 unless:
(a) thelicenseeisan eligible joint venture company; and
(b) the application for the licence is accompanied by the fee
determined by the ACMA by legislative instrument.

(3) The ACMA must not issue afoundation category 2 digital radio

multiplex transmitter licence for a particular designated BSA radio
areain accordance with a price-based all ocation system determined
under section 106 unless:

(@) the ACMA has, by notice published on its website at |east
150 days before the issue of the licence, invited applications
from eligible joint venture companies for the issue of the
licence otherwise than in accordance with a price-based
alocation system determined under section 106; and

(b) either:

(i) no applications were received from eligible joint
venture companies after the publication of the notice; or
(ii) one or more applications were received from eligible
joint venture companies after the publication of the
notice, but the ACMA refused, under section 100, to
issue the licence to any of the applicants.

(4) The ACMA must not issue a category 2 digital radio multiplex

transmitter licence (other than afoundation category 2 digital radio
multiplex transmitter licence) for a particular designated BSA radio
area otherwise than in accordance with a price-based allocation
system determined under section 106.

Eligible joint venture company

(5) For the purposes of the application of this section to a particular

designated BSA radio area, acompany is an eligible joint venture
company if:
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(a) before the company was formed, the promoters of the
company initialy invited:
(i) each incumbent digital commercial radio broadcasting
licensee for the designated BSA radio area; and
(ii) if thereisadigital community radio broadcasting
representative company for the designated BSA radio
area—the digital community radio broadcasting
representative company; and
(iii) each national broadcaster;
to subscribe for shares in the first-mentioned company on the
basis that:

(iv) the incumbent digital commercial radio broadcasting
licensees who accepted the invitation would be issued
with an equal number of shares; and

(v) the only persons entitled to subscribe for sharesin the
first-mentioned company are the incumbent digital
commercial radio broadcasting licensees, the digital
community radio broadcasting representative company
and the national broadcasters; and

(vi) assuming that the invitation were to be accepted by each
invitee—the incumbent digital commercia radio
broadcasting licensees would, in aggregate, hold
five-ninths of the sharesin the first-mentioned
company; and

(vii) assuming that the invitation were to be accepted by each
invitee—the digital community radio broadcasting
representative company would hold two-ninths of the
shares in the first-mentioned company; and

(viii) assuming that the invitation were to be accepted by each
invitee—each national broadcaster would hold
one-ninth of the sharesin the first-mentioned company;
and

(b) inacasewherenot al of theinvitationsreferred toin
paragraph (a) were accepted—before the company was
formed, the promoters of the first-mentioned company
invited each person who had accepted an invitation referred
to in paragraph (a) to subscribe for the remaining sharesin
the first-mentioned company; and

(c) theinvitationsreferred to in paragraph (a) were:

(i) published onthe ACMA’swebsite; and
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(ii) open for aperiod of at least 120 days beginning on or
after the commencement of this section; and
(d) there was no discrimination between subscribers for sharesin
the first-mentioned company in relation to the consideration
payable for the issue of the shares concerned; and
(e) thetotal amount of money payable as consideration for the
issue of the shares in the first-mentioned company is not
substantially in excess of the total amount that, as at the time
the invitations referred to in paragraph (a) are published,
would be required for the commercially viable operation of
the first-mentioned company if it were assumed that a
foundation category 2 digital radio multiplex transmitter
licence had been issued to the first-mentioned company at
that time; and
(f) none of the recipients of an invitation referred to in
paragraph (a) or (b) were subject to duress as to whether the
invitation should be accepted.

(6) The promoters of acompany may request the ACMA to publish on
its website the invitations referred to in paragraph (5)(a).

(7) The ACMA must comply with arequest under subsection (6) if the
ACMA is satisfied that the request was made in good faith.

National broadcasters

(8) A nationa broadcaster may hold shares in a company that:

(a) isthe holder of a category 2 digital radio multiplex
transmitter licence; or

(b) isan applicant for theissue of acategory 2 digital radio
multiplex transmitter licence; or

(c) proposesto apply for the issue of a category 2 digital radio
multiplex transmitter licence.

Fee

(9) A fee determined under paragraph (2)(b) must not be such asto
amount to taxation.
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102E Category 3 digital radio multiplex transmitter licences

Holder of a category 3 digital radio multiplex licence

(1) The ACMA must not issue a category 3 digital radio multiplex
transmitter licence to a person unless the person is a qualified
company, and:

(a) both:
(i) each national broadcaster beneficially owns sharesin
the company; and
(ii) there are no other beneficial owners of sharesin the
company; or
(b) both:
(i) asingle national broadcaster beneficially owns al the
sharesin the company; and
(i) the other national broadcaster has consented to that
beneficial ownership.

Obligation to issue a category 3 digital radio multiplex licence

(2) If:
(a) adigita radio channel planisin force for adesignated BSA
radio area; and
(b) aqualified company applies under section 99 for a category 3
digital radio multiplex transmitter licence for the designated
BSA radio area; and
(c) therequirements of paragraph (1)(a) or (b) of this section are
satisfied in relation to the qualified company;
the ACMA must, under section 100, issue the category 3 digita
radio multiplex transmitter licence to the company unless thereis
already a category 3 digital radio multiplex transmitter licence for
the designated BSA radio area.

National broadcaster may hold sharesin the holder of a category 3
digital radio multiplex licence etc.

(3) A national broadcaster may hold shares in a company that:
(a) isthe holder of a category 3 digital radio multiplex
transmitter licence; or
(b) isan applicant for the issue of acategory 3 digital radio
multiplex transmitter licence; or
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(c) proposesto apply for the issue of a category 3 digital radio
multiplex transmitter licence.

102F Limit on issue of non-foundation digital radio multiplex

transmitter licences

(1) Beforeissuing anon-foundation digital radio multiplex transmitter

licence for a particular designated BSA radio area, the ACMA
must ensure that:

() oneor more foundation digital radio multiplex transmitter
licences arein force for the designated BSA radio area; and

(b) thetotal multiplex capacities under those foundation digital
radio multiplex transmitter licencesis sufficient to fulfil the
number of standard access entitlements that have come into
existence, or are likely to comeinto existence, under
subsection 118NQ(2) in its application to the designated BSA
radio area.

(2) For the purposes of subsection (1), if the number of standard access

entitlements that have come into existence, or are likely to come
into existence, under subsection 118NQ(2) in its application to the
designated BSA radio areais not a multiple of 7, round up that
number to the next higher number that is a multiple of 7.

103 Duration of apparatus licences

(1) An apparatus licence (other than an apparatus licence issued under

subsection 101C(3), 102(2D), 102(2G) or 102A(2D)) comesinto
force on the day on which it isissued or on such later day asis
specified in the licence for the purpose.

(2) Subject to Division 6, an apparatus licence (other than an apparatus

licence issued under section 101A, 101B, 101C, 102 or 102A, a
datacasting transmitter licence or adigital radio multiplex
transmitter licence) remainsin force for the period specified in the
licence.

(3) Thelicence may specify any period not exceeding 5 years.

(4) A transmitter licence issued under section 101A:

(a) subject to paragraph (b), continuesin force while the related
licencereferred to in that section remainsin force; and
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(b) does not have effect while the related licence referred to in
that section is suspended.

(4AA) A transmitter licence issued under section 101B:
(a) subject to paragraph (b), continues in force while the related
licence referred to in that section remainsin force; and
(b) doesnot have effect while the related licence referred to in
that section is suspended.

(4AB) A transmitter licence issued under section 101C:
(a) subject to paragraph (b), continuesin force while the related
licence referred to in that section remainsin force; and

(b) does not have effect while the related licence referred to in
that section is suspended.

(4A) A transmitter licence issued under subsection 102(1):

(a) subject to paragraphs (b) and (c), continuesin force while the
related licence referred to in that subsection remainsin force;
and

(b) does not have effect while the related licence referred to in
that subsection is suspended; and

(c) doesnot have effect after the later of the following dates, if
the related licenceisa CTV licence within the meaning of
the Broadcasting Services Act 1992:

(i) 31 December 2006; or
(ii) the date specified in awritten determination by the
Minister.

(4B) A determination under subparagraph (4A)(c)(ii) isadisalowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

(4C) A transmitter licence issued under subsection 102(2D):

(a) subject to paragraph (b), continuesin force while the related
licence referred to in that subsection remainsin force; and

(b) does not have effect while the related licence referred to in
that subsection is suspended.

(4D) A transmitter licence issued under subsection 102(2G):

(a) subject to paragraph (b), continuesin force while the related
licence referred to in that subsection remainsin force; and
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(b) does not have effect while the related licence referred to in
that subsection is suspended.

(4E) A transmitter licence issued under subsection 102A(1):
(a) subject to paragraph (b), continues in force while the related
licence referred to in that subsection remainsin force; and

(b) does not have effect while the related licence referred to in
that subsection is suspended.

(4F) A transmitter licence issued under subsection 102A(2D):

(a) subject to paragraph (b), continuesin force while the related
licence referred to in that subsection remainsin force; and

(b) does not have effect while the related licence referred to in
that subsection is suspended.

(5) Subject to Divisions 6 and 6A, a datacasting transmitter licence
remainsin force for 10 years.

(6) Subject to Division 6, adigital radio multiplex transmitter licence
remainsin force for 15 years.

104 Compliance with plans

(1) Subject to subsections (2) and (3), the ACMA may issue an
apparatus licence that is inconsistent with the spectrum plan or any
relevant frequency band plan only if:

(a) the apparatus licenceis granted for purposes which relate to
an event of international, national or regional significance; or

(b) theissue of the apparatus licence is otherwise in the public
interest; or

(c) the apparatus licence authorises a body covered by any of
paragraphs 27(1)(b) to (be) to operate specified
radiocommunications devices, or radiocommunications
devices of a specified kind, for the purpose of investigations
or operations conducted by the body.

(2) An apparatus licence of akind mentioned in paragraph (1)(a) or (b)
must not be issued for more than 30 days.

(3) An apparatus licence of akind mentioned in paragraph (1)(a) or (b)
must not be renewed under section 130 more than once.
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105 Partsof the spectrum allocated for spectrum licences

(1) Subject to subsection (2), the ACMA must not issue an apparatus
licence that authorises the operation of radiocommunications
devices at frequencies that are within a part of the spectrum that is
designated under section 36 to be allocated by issuing spectrum
licences.

(2) The ACMA may issue such an apparatus licence;

(a) toabody covered by any of paragraphs 27(1)(b) to (be) for
the purpose of investigations or operations conducted by the
body; or

(b) if it issatisfied that the special circumstances of the particular
casejustify theissuing of the licence.

106 Price-based allocation system for certain transmitter licences

(1) The ACMA may determine in writing a price-based allocation
system for allocating and/or issuing specified transmitter licences
(other than licences issued under section 101A or NBS transmitter
licences).

(2) A system so determined:
(&) may apply generally or in respect of a particular area; and
(b) may apply only in relation to a specified range of
frequencies; and
(c) may require payment of an application fee, but not a fee that
would be such as to amount to taxation.

(3) A system so determined may:
(a) impose limits on the number of transmitter licences that the
ACMA may issueto:
(i) any one person; or
(ii) aspecified person; or
(b) impose limits on the number of transmitter licences that the
ACMA may, intotal, issue to the members of a specified
group of persons.

Note: Persons or groups may be specified by name, by inclusionin a
specified class or in any other way.

Radiocommunications Act 1992 119



Chapter 3 Licensing of radiocommunications
Part 3.3 Apparatus licences
Division 2 Issuing apparatus licences

Section 106

(4) A limit imposed as mentioned in subsection (3) may be expressed

to apply in relation to any or all of the following:

(@) aspecified part of the spectrum;

(b) aspecified areg;

(c) aspecified population reach.
For example, a system might impose alimit of one transmitter
licence per person in the band between 1800 MHz and 1900 MHz
(inclusive) for a particular area. This subsection does not, by
implication, limit subsection (3).

(5) A system so determined may provide that, if the issue of alicence
is covered by section 153M (which deals with re-allocation of
spectrum), the ACMA may defer the issue of the licence until the
relevant frequencies become available as aresult of the expiry,
surrender or cancellation of one or more other apparatus licences
that, under section 153D, are affected by the spectrum re-allocation
declaration concerned.

(5A) A system so determined must provide that a person is not eligible
to apply for achannel A datacasting transmitter licence unless the
person meets specified requirements.

(6) A system so determined may require the ACMA to give specified
information to the ACCC.

(6A) The ACMA must not issue a datacasting transmitter licence under
asystem so determined if the ACMA is satisfied that the issue of
the licence would result in a breach of one or more of the BSA
control rules.

(7) Subsections (2), (3), (4), (5), (5A), (6) and (6A) do not, by
implication, limit subsection (1).

(8) The ACMA must not determine a system imposing alimit as
mentioned in subsection (3) unlessthe ACMA isdirected to do so
by the Minister under subsection (9).

(9) The Minister may give written directionsto the ACMA in relation
to the exercise of the power to determine proceduresimposing a
limit as mentioned in subsection (3).

(9A) The Minister may give written directions to the ACMA inrelation
to the exercise of the power conferred by subsection (5A).
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(10) A direction under subsection (9) or (9A) must be published in the
Gazette.

(11) The ACMA must exercise its powers under subsection (1) ina
manner consistent with directions given by the Minister under
subsection (9) or (9A).

(12) Before determining a price-based allocation system under
subsection (1), the ACMA must consult the ACCC about whether
the procedures should include a requirement mentioned in
subsection (6) and, if so, the nature of the requirement.

(13) If atransmitter licence isissued under a system so determined, the
ACMA must publish in the Gazette:

(a) the successful applicant’s name; and

(b) the amount that the applicant agreed to pay to the
Commonwealth for issue of the licence.

(14) If:
(a) atransmitter licence of akind specified for the purposes of
subsection (1) would authorise a person to operate a
radiocommunications transmitter; and

(b) this Act or any other law requires that a person operating a
transmitter:

(i) of that kind; or
(ii) for apurpose for which the transmitter is to be used;
be within a specified class of persons,

the Minister may give the ACMA awritten direction requiring the
ACMA, in determining a price-based alocation system, to limit the
persons eligible to apply for such atransmitter licence to:

(c) personswithin that specified class; or
(d) persons not within, but eligible to be within, that class; or

(e) personswithin that class and persons not within, but eligible
to be within, that class.

(15) The ACMA must comply with adirection under subsection (14).

(16) A direction under subsection (14) is a disallowable instrument for
the purposes of section 46A of the Acts Interpretation Act 1901.
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(17) Subsections (9) and (14) do not, by implication, limit the
Minister's power to give directions otherwise than under those
subsections.

106A |ssue of apparatuslicenceisto betreated asacquisition of
asset of a person for the purposes of section 50 of the
Competition and Consumer Act

(1) For the purposes of section 50 and subsections 81(1), 88(9),
89(5A) and 90(9) of the Competition and Consumer Act 2010, the
issue of an apparatus licence to a person istaken to be an
acquisition by the person of an asset of another person.

(2) Subsection (1) does not apply to a transmitter licence issued under
section 101B, 101C, 102 or 102A or to an NBS transmitter licence.

(3) Subsection (1) does not apply to the issue of an apparatus licence if
the licence isissued by way of renewal of an existing apparatus
licence (see Division 7).
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Divison 3—Conditions of apparatuslicences

107 General conditions

(1) An apparatus licence is subject to the following conditions:

(a) acondition that the licensee, and any person authorised by
the licensee to operate a radiocommunications device under
the licence, must comply with this Act;

(b) acondition that the licensee inform each person so authorised
of the person’s obligations to comply with this Act and the
conditions of the licence;

(c) acondition that the licensee meet al obligations (if any) of
the licensee to pay:

(i) chargesfixed by determinations under section 60 of the
Australian Communications and Media Authority Act
2005; and

(if) amounts of apparatus licence tax;

(d) acondition that any radiocommunications device operated
under the licence must comply with all the standards
applicabletoit;

(f) such conditions (if any) asthe ACMA may determine, by
written instrument, in relation to that particular type of
apparatus licence;

(g) such other conditions as are specified in the licence.

(2) Paragraphs (1)(a), (b), (c) and (d) do not limit the kinds of
conditions that may be specified under paragraph (1)(f) or (g) or
imposed under paragraph 111(1)(a).

Note: Inclusion of conditions under paragraph (1)(g) isareviewable
decision under Part 5.6.

(3) This section does not apply to:

(a) transmitter licences issued under section 101A, 101B, 101C,
102 or 102A; or

(b) datacasting transmitter licences; or
(c) digital radio multiplex transmitter licences.

(4) A determination is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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)

(6)

If the issue of an apparatus licenceis covered by section 153M
(which deals with re-allocation of spectrum), a condition of the
licence may provide for the progressive authorisation of the
operation of the radiocommunications device under the licence.
The progressivity isto be based on the times when a particular part
or parts of the spectrum become available as a result of the expiry,
surrender or cancellation of one or more other apparatus licences
that, under section 153D, are affected by the spectrum re-allocation
declaration concerned.

Subsection (5) does not, by implication, limit anything in
subsection (1).

108 Additional conditionsfor transmitter licences

(D

)

A transmitter licence is subject to the additional conditions set out
in subsection (2) relating to the operation of any
radiocommunications transmitter under the licence by the licensee,
or by any person authorised by the licensee to operate a
radiocommunications transmitter under the licence.

The licensee, and any person so authorised:

(&) must not operate, or permit operation of, the transmitter for a
purpose that isinconsistent with a purpose of akind specified
in the appropriate frequency band plan (if any) under
subsection 32(4); and

(b) must not operate, or permit operation of, the transmitter
except in accordance with any conditions specified in the
licence that relate to:

(i) containment of interference, or of the likelihood of
interference, to radiocommunications; or
(ii) transmission of an identification signal; and

(c) must not operate, or permit operation of, the transmitter
except on afrequency or frequencies, or on afreguency
channel, and at a constancy, specified in the licence; and

(d) must not operate, or permit operation of, the transmitter:

(i) inaway that would be likely to cause reasonable
persons, justifiably in al the circumstances, to be
seriously alarmed or seriously affronted; or

(ii) for the purpose of harassing a person; and
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(da) must not operate, or permit operation of, the transmitter for
transmitting an international broadcasting service unless
thereisin force an international broadcasting licence
authorising the provision of that service; and

(e) if thelicenceisalicencein respect of which persons
operating the transmitter are required under section 119 to be
qualified operatorsin relation to the licence—must not
operate the transmitter unless he or she is such aqualified
operator; and

(f) must comply with subsection 269A (2) of the Navigation Act
1912; and

(9) must comply with any direction:

(i) that relatesto operation of the transmitter; and
(ii) to which subsection (3) applies.

() This subsection appliesto adirection that:
(a) isgiven, inaway not inconsistent with any relevant
guidelines under section 112, either oraly or in writing; and
(b) isgiven by:
(i) amember of the Australian Federal Police; or
(i) amember of the police force of a State or Territory; or
(iii) an officer of the Defence Force; or

(iv) an officer of the Australian Coastal Surveillance Centre;
or

(v) anofficer whoisincluded in aclass of officers specified
in the regulations, and who is an officer of an
organisation specified in the regulations the sole or
principal purpose of which isto deal with natural
disasters; and

(c) isreasonably necessary for the purposes of:

(i) securing the safety of avessel, aircraft or space object
that isin danger; or

(if) dealing with an emergency involving a serious threat to
the environment; or

(iii) dealing with an emergency involving risk of death of, or
injury to, persons; or

(iv) dealing with an emergency involving risk of substantial
loss of, or substantial damage to, property.
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(4) This section does not limit the kinds of conditions that may be
specified under paragraph 107(1)(f) or (g) or imposed under
paragraph 111(1)(a).

(5) This section does not apply to:

(a) transmitter licences issued under section 101A, 101B, 101C,
102 or 102A; or

(b) datacasting transmitter licences; or
(c) digital radio multiplex transmitter licences.

108A Conditionsof transmitter licencesfor temporary community
broadcasters

(1) A transmitter licence issued under section 101A is subject to the
following conditions:

(a) acondition that the licensee must comply with this Act;

(b) acondition that the licensee meet al obligations (if any) of
the licensee to pay:

(i) chargesfixed by determinations under section 293; and
(if) amounts of apparatus licence tax;

(c) acondition that the licensee inform each person authorised
by the licensee to operate a radiocommunications transmitter
under the licence of the person’s obligations to comply with
this Act and the conditions of the licence;

(d) acondition that the licensee, and any person so authorised,
must comply with guidelines developed by the ACMA under
section 33 of the Broadcasting Services Act 1992;

(e) such conditions (if any) asthe ACMA determines, by written
instrument, in relation to licences issued under section 101A;

(f) such other conditions as are specified in the licence.

Note: Inclusion of conditions under paragraph (1)(f) is areviewable decision
under Part 5.6.

(2) The conditions of the licence, including any further conditions

imposed under paragraph 111(1)(a), must not be inconsistent with
the related licence as referred to in section 101A.

(3) A determination under paragraph (1)(e) isadisallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.
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109 Conditionsof transmitter licencesfor certain broadcasting
services

(1) A transmitter licence issued under section 101B, 101C, 102 or
102A is subject to the following conditions:

(a) acondition that the licensee must comply with this Act;

(b) acondition that the licensee meet all obligations (if any) of
the licensee to pay:

(i) chargesfixed by determinations under section 60 of the
Australian Communications and Media Authority Act
2005; and

(if) amounts of apparatus licence tax;

(c) acondition that the licensee inform each person authorised
by the licensee to operate a radiocommunications transmitter
under the licence of the person’s obligations to comply with
this Act and the conditions of the licence;

(d) acondition that the licensee, and any person so authorised,
must not operate, or permit operation of, such atransmitter
otherwise than in accordance with any relevant technical
specifications determined by the ACMA under subsection
26(1) of the Broadcasting Services Act 1992;

(e) acondition that the licensee, and any person so authorised,
must comply with guidelines developed by the ACMA under
section 33 of the Broadcasting Services Act 1992;

(f) such other conditions as are specified in the licence.

(1A) The conditions of alicence issued under section 101B, including
any further conditions imposed under paragraph 111(1)(a), must
not be inconsistent with the commercial television broadcasting
licence referred to in section 101B.

(1B) The conditions of alicence issued under section 101C, including
any further conditions imposed under paragraph 111(1)(a), must
not be inconsistent with the commercial television broadcasting
licence referred to in section 101C.

(2) The conditions of alicence issued under section 102 or 102A,
including any further conditions imposed under paragraph
111(2)(a), must not be inconsistent with the related licence as
referred to in section 102 or 102A.

Note: Inclusion of conditions under paragraph (1)(f) is areviewable decision
under Part 5.6.
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109A Conditions of datacasting transmitter licences

(1) A datacasting transmitter licence is subject to the following
conditions:

(@
(b)

(ba)

(bb)

(©

(d)

(€)

(f)

acondition that the licensee must comply with this Act;
acondition that the licensee meet all obligations (if any) of

the licensee to pay:

(i) chargesfixed by determinations under section 60 of the
Australian Communications and Media Authority Act
2005; and

(if) amounts of apparatus licence tax;
if the licence is a channel A datacasting transmitter licence—
acondition that the licensee will meet al obligations of the
licensee to pay amounts of datacasting transmitter licence
fee;
if thelicenceisachannel A datacasting transmitter licence—
a condition that the licensee will comply with the
requirements of section 205BA of the Broadcasting Services
Act 1992;

acondition that the licensee inform each person authorised
by the licensee to operate a radiocommunications transmitter
under the licence of the person’s obligations to comply with
this Act and the conditions of the licence;

a condition that the licensee, and any person so authorised,
must not operate, or permit operation of, the transmitter
except on afrequency or frequencies, or on afreguency
channel, and at a constancy, specified in the licence;

a condition that the licensee, and any person so authorised,
must not operate, or permit operation of, such atransmitter
except within:

(i) apart of the spectrum covered by a determination under
subsection 34(3) of the Broadcasting Services Act 1992;
or

(ii) apart of the spectrum covered by a determination under
subsection 34(1) of the Broadcasting Services Act 1992
because of paragraph 34(1)(fa) of that Act;

acondition that the licensee, and any person so authorised,
must comply with guidelines developed by the ACMA under
section 33 of the Broadcasting Services Act 1992;
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(9

(99)

(gb)

(90)

(i)

(ia)

if thelicence is neither achannel A datacasting transmitter
licence nor a channel B datacasting transmitter licence—a
condition that the licensee, or a person so authorised, will
commence to transmit a datacasting service within 1 year
after the allocation of the licence or within such longer period
asisnotified in writing by the ACMA;

if the licence is a channel B datacasting transmitter licence—
acondition that the licensee, or a person so authorised, will
commence to transmit a datacasting service within 18 months
after the allocation of the licence or within such longer period
asisnotified in writing by the ACMA,;

acondition that the licensee, or a person so authorised, will
comply with any standards under section 130A of the
Broadcasting Services Act 1992 (which deals with technical
standards for digital transmission);

acondition that the licensee, or a person so authorised, will
comply with subsection 130V (1) of the Broadcasting
Services Act 1992 (which deals with industry standards);

acondition that the licensee, and any person so authorised,
must not operate, or permit the operation of, such a
transmitter on or after 1 January 2007 for transmitting a
datacasting service unless:

(i) thereisinforce aBSA datacasting licence, or another
licence allocated by the ACMA under the Broadcasting
Services Act 1992, authorising the provision of that
service; or

(i) that serviceis provided in accordance with a class
licence under the Broadcasting Services Act 1992; or
(iii) that serviceisaBSA exempt re-transmission service,

if the licence is a channel A datacasting transmitter licence—
acondition that the licensee, and any person so authorised,
must not operate, or permit the operation of, such a
transmitter for transmitting a datacasting service unless:

(i) theserviceis provided under, and in accordance with
the conditions of, a BSA datacasting licence, and the
serviceis capable of being received by a domestic
digital television receiver; or

(if) the serviceisan open narrowcasting television service
that is capable of being received by a domestic digital
television receiver; or
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(ib)

(ic)

(id)

(iii) the serviceisacommunity television broadcasting
service that is capable of being received by a domestic
digital television receiver;

if the licence is achannel B datacasting transmitter licence—

a condition that the licensee, and any person so authorised,

must not operate, or permit the operation of, such a

transmitter for transmitting a datacasting service if the

datacasting serviceis:
(i) acommercial broadcasting service; or

(if) asubscription television broadcasting service that is
capable of being received by a domestic digital
television receiver;

if the licence is achannel B datacasting transmitter licence—
acondition that the licensee, and any person so authorised,
must not operate, or permit the operation of, such a
transmitter for transmitting a datacasting service if the
licensee or the person so authorised is:
(i) acompany that holds a commercial television
broadcasting licence; or

(if) aperson who isin aposition to exercise control of a
commercial television broadcasting licence; or

(iif) acompany, where a person isin a position to exercise
control of the company and acommercial television
broadcasting licence; or

(iv) anational broadcaster; or

(v) acompany, where anational broadcaster isin a position
to exercise control of the company;
and the datacasting service is capable of being received by a
domestic digital television receiver;
if the licence is achannel B datacasting transmitter licence—
a condition that the licensee, and any person so authorised,
must not operate, or permit the operation of, such a
transmitter for transmitting a datacasting service provided
under aBSA datacasting licence if the holder of the BSA
datacasting licenceis:
(i) acompany that holds a commercial television
broadcasting licence; or

(if) aperson who isin aposition to exercise control of a
commercial television broadcasting licence; or
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(iif) acompany, where a person isin a position to exercise
control of the company and acommercial television
broadcasting licence; or

(iv) anational broadcaster; or

(v) acompany, where anational broadcaster isin a position
to exercise control of the company;

and the datacasting service is capable of being received by a

domestic digital television receiver;

(ie) if thelicenceisachannel B datacasting transmitter licence—
acondition that the licensee, and any person so authorised,
must not operate, or permit the operation of, such a
transmitter for transmitting a datacasting service if:

(i) theserviceisaBSA exempt re-transmission service;
and

(ii) the serviceis capable of being received by a domestic
digital television receiver;

(if) if thelicenceisachannel A datacasting transmitter licence or
achannel B datacasting transmitter licence—a condition that
the licensee, and any person so authorised, must not operate,
or permit the operation of, such atransmitter for transmitting
adatacasting service unlessthat serviceistransmitted in
digital mode (within the meaning of Schedule 4 to the
Broadcasting Services Act 1992);

(ij) if thelicenceisachannel B datacasting transmitter licence—
a condition that the licensee, and any person so authorised,
will comply with an access undertaking in force under
Division 4A in relation to the licence;

(j) acondition that the licensee, and any person so authorised,
will at al times have a constitution;

(k) such other conditions as are specified in the licence.

(1A) The ACMA must not notify alonger period for the purposes of
paragraph (1)(g) or (ga) unlessthe ACMA is satisfied that there are
exceptional circumstances that warrant the longer period.

(1B) For the purposes of subparagraph (1)(ib)(ii), it isimmaterial
whether a domestic digital television receiver is capable of
receiving subscription television broadcasting services when used:

(a) inisolation; or
(b) in conjunction with any other equipment.
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(1C) A condition specified in alicence under paragraph (1)(k) may deal
with the commencement or continuity of transmission of
datacasting services.

(1D) Subsection (1C) does not limit paragraph (1)(k).
(1E) Paragraphs (1)(g) and (ga) do not limit subsection (1C).
Constitution of licensee to contain certain provisions

(2) A datacasting transmitter licence is subject to the condition that the
licensee’ s constitution will at all times contain provisions under
which:

(a) apersonisnot eligibleto continue to be the holder of shares
in the licensee if, because of holding those shares and of any
other relevant circumstances, that or some other person
would contravene Part 5 of the Broadcasting Services Act
1992; and

(b) thelicensee may secure the disposal of sharesheld by a
person to the extent necessary to prevent a contravention of
Part 5 of the Broadcasting Services Act 1992 continuing; and

(c) aperson who becomes the holder of sharesin the licenseeis
required to provide to the licensee a statutory declaration:

(i) stating whether the shares are held by the person
beneficially and, if not, who has beneficial interestsin
the shares; and

(ii) stating whether the person, or any person who has a
beneficial interest in the shares, isin a position to
exercise control of acommercial television broadcasting
licence, and giving particulars of any such position; and

(d) aperson holding sharesin the licensee may be required by
the licensee, from time to time, to provide to the licensee
statutory declarations concerning matters relevant to the
person’ s digibility to continue to be the holder of those
shares having regard to the provisions of Part 5 of the
Broadcasting Services Act 1992; and

(e) thelicensee may secure the disposal of shares held by a
person who refuses or fails to provide a statutory declaration
under the provisions referred to in paragraph (c) or (d).
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Constitution of authorised company to contain certain provisions

(3) A datacasting transmitter licence is subject to the condition that the
constitution of a company authorised by the licensee to operate a
radiocommunications transmitter under the licence will at al times
contain provisions under which:

(a) apersonisnot eligibleto continue to be the holder of shares
in the company if, because of holding those shares and of any
other relevant circumstances, that or some other person
would contravene Part 5 of the Broadcasting Services Act
1992; and

(b) the company may secure the disposal of sharesheld by a
person to the extent necessary to prevent a contravention of
Part 5 of the Broadcasting Services Act 1992 continuing; and

(c) aperson who becomes the holder of sharesin the company is
required to provide to the company a statutory declaration:

(i) stating whether the shares are held by the person
beneficially and, if not, who has beneficial interestsin
the shares; and

(ii) stating whether the person, or any person who has a
beneficial interest in the shares, isin aposition to
exercise control of acommercial television broadcasting
licence, and giving particulars of any such position; and

(d) aperson holding shares in the company may be required by
the company, from time to time, to provide to the company
statutory declarations concerning matters relevant to the
person’ s digibility to continue to be the holder of those
shares having regard to the provisions of Part 5 of the
Broadcasting Services Act 1992; and

(e) the company may secure the disposal of shares held by a
person who refuses or fails to provide a statutory declaration
under the provisions referred to in paragraph (c) or (d).

Application of control rules

(4) Schedule 1 to the Broadcasting Services Act 1992 applies for the
purposes of subparagraphs (1)(ic)(ii), (iii) and (v), (1)(id)(ii), (iii)
and (v), (2)(c)(ii) and (3)(c)(ii) of this section in a corresponding
way to the way in which it applies for the purposes of Part 5 of that
Act.
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(5) Subsections (2) and (3) do not apply to achannel B datacasting
transmitter licence unless the relevant transmitter, or any of the
relevant transmitters, is operated for transmitting a datacasting
service that is capable of being received by a domestic digital
television receiver.

Ministerial directions

(6) The Minister may give the ACMA awritten direction about the
exercise of the power conferred by paragraph (1)(k) to specify
conditionsin a channel A datacasting transmitter licence.

109B Conditionsof digital radio multiplex transmitter licences—
general

(1) A digita radio multiplex transmitter licence is subject to the
following conditions:

(a) acondition that the licensee must comply with this Act;

(b) acondition that the licensee meet all obligations (if any) of
the licensee to pay:

(i) chargesfixed by determinations under section 60 of the
Australian Communications and Media Authority Act
2005; and

(if) amounts of apparatus licence tax;

(c) acondition that the licensee inform each person authorised
by the licensee to operate a multiplex transmitter under the
licence of the person’s obligations to comply with this Act
and the conditions of the licence;

(d) if thelicenceisfor 2 or more multiplex transmitters—a
condition that one of those multiplex transmittersisto be
used as the main multiplex transmitter and the others as
repeater multiplex transmitters;

(e) acondition that the licensee, and any person so authorised,
must not operate, or permit the operation of, a multiplex
transmitter under the licence except on a frequency channel
or channels, and at a constancy, specified in the licencein
accordance with the relevant digital radio channel plan;

(f) if thelicenceisacategory 1 digital radio multiplex
transmitter licence—a condition that the licensee, and any
person so authorised, must not operate, or permit the
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operation of, amultiplex transmitter under the licence for
transmitting a service unless:

(i)

(if)

(iii)

the serviceis adigital commercial radio broadcasting
service, and thereisin force acommercial radio
broadcasting licence authorising the provision of the
service in the designated BSA radio area concerned; or
the serviceis adigital community radio broadcasting
service, and thereisin force a designated community
radio broadcasting licence authorising the provision of
the service in the designated BSA radio area concerned;
or

the service is arestricted datacasting service, and there
isin force arestricted datacasting licence authorising
the provision of the service;

(g) if thelicenceis acategory 2 digital radio multiplex
transmitter licence—a condition that the licensee, and any
person so authorised, must not operate, or permit the
operation of, amultiplex transmitter under the licence for
transmitting a service unless:

(i)

(i)

(iii)
(iv)

the serviceis adigital commercia radio broadcasting
service, and thereisin force acommercia radio
broadcasting licence authorising the provision of the
service in the designated BSA radio area concerned; or
the serviceis adigital community radio broadcasting
service, and thereisin force a designated community
radio broadcasting licence authorising the provision of
the service in the designated BSA radio area concerned;
or

the serviceis adigital national radio broadcasting
service; or

the service is arestricted datacasting service, and there
isin force arestricted datacasting licence authorising
the provision of the service;

(h) if thelicenceis acategory 3 digital radio multiplex
transmitter licence—a condition that the licensee, and any
person so authorised, must not operate, or permit the
operation of, amultiplex transmitter under the licence for
transmitting a service unless:

(i)

the serviceis adigita national radio broadcasting
service; or
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(ii) the serviceisarestricted datacasting service, and there
isin force arestricted datacasting licence authorising
the provision of the service;

(i) if thelicenceisafoundation category 1 digital radio

()

(k)

(N

(m)

(n)

multiplex transmitter licence—a condition that the licensee,
or a person so authorised, will:

(i) commence to transmit a service covered by
subparagraph (f)(i) or (ii) on the digital radio start-up
day for the designated BSA radio area concerned; and

(ii) transmit a service covered by subparagraph (f)(i) or (ii)
at all times after the commencement referred to in
subparagraph (i) of this paragraph;

if the licence is afoundation category 2 digital radio
multiplex transmitter licence—a condition that the licensee,
or a person so authorised, will:

(i) commence to transmit a service covered by
subparagraph (g)(i), (ii) or (iii) on the digital radio
start-up day for the designated BSA radio area
concerned; and

(i) transmit a service covered by subparagraph (g)(i), (ii) or
(iii) at all times after the commencement referred toin
subparagraph (i) of this paragraph;

acondition that the licensee, and any person so authorised,
must not operate, or permit the operation of, a multiplex
transmitter under the licence for transmitting a service unless
that serviceistransmitted using adigital modulation
technique;

a condition that the licensee must not carry on any activities
other than activities that consist of:

(i) operating a multiplex transmitter under the licence; and

(i) activitiesthat are related to the operation of the
multiplex transmitter;

acondition that the licensee, and any person so authorised,
must not operate, or permit operation of, a multiplex
transmitter under the licence otherwise than in accordance
with any relevant technical specifications determined by the
relevant digital radio channel plan;

acondition that the licensee, and any person so authorised,
must comply with guidelines developed by the ACMA under
section 33 of the Broadcasting Services Act 1992;
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(o) acondition that the licensee, and any person so authorised,
will comply with any standards under section 130AB of the
Broadcasting Services Act 1992 (which deals with technical
standards relating to the operation of multiplex transmitters);

(p) acondition that the licensee, or a person so authorised, will
comply with subsection 130V (1) of the Broadcasting
Services Act 1992 (which deals with industry standards);

() acondition that the licensee will, if requested to do so by the
ACMA, submit to the ACMA, within a specified period of at
least 30 days, an implementation plan that complies with any
relevant determinations under subsection (2);

(r) acondition that the licensee, and any person so authorised,
must comply with an implementation plan submitted to the
ACMA by the licenseg;

(s) if thelicenceisacategory 3 digital radio multiplex
transmitter licence—such other conditions as are specified in
the regulations;

(t) such other conditions as are specified in the licence.

I mplementation plans

(2) The ACMA may, by legislative instrument, determine
requirements to be complied with by implementation plans.

(3) The Minister may, by legidative instrument, give the ACMA a
direction about the exercise of the power conferred by
subsection (2).

(4) The ACMA must comply with adirection under subsection (3).

Licences allocated under subsection 40(1) of the Broadcasting
Services Act 1992

(5) Subparagraphs (1)(f)(i) and (g)(i) do not apply inrelation to a
commercial radio broadcasting licence allocated under subsection
40(1) of the Broadcasting Services Act 1992.

Continuity of transmission

(6) The ACMA may, by legidative instrument, specify circumstances
in which adigital radio multiplex transmitter licensee, or a person
authorised by such alicensee, is taken, for the purposes of
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subparagraph (1)(i)(ii), to be transmitting a service covered by
subparagraph (1)(f)(i) or (ii).

(7) The ACMA may, by legidative instrument, specify circumstances
inwhich adigital radio multiplex transmitter licensee, or a person
authorised by such alicensee, istaken, for the purposes of
subparagraph (1)(j)(ii), to be transmitting a service covered by
subparagraph (1)(9)(i), (ii) or (iii).

(8) A copy of adeclaration under subsection (6) or (7) must be made
available on the ACMA’ s website.

Ministerial directions

(9) The Minister may, by legidative instrument, give the ACMA a
direction about the exercise of the power conferred by
paragraph (1)(t) to specify conditionsin adigital radio multiplex
transmitter licence.

(10) The ACMA must comply with adirection under subsection (9).

109C Conditionsof category 1 and category 2 digital radio multiplex
transmitter licences—access etc.

Compliance with access regime etc.

(1) A category 1digita radio multiplex transmitter licence and a
category 2 digital radio multiplex transmitter licence are subject to
the following conditions:

(a) acondition that the licensee, and each person authorised by
the licensee to operate a multiplex transmitter under the
licence, will comply with any applicable obligations under
Division 4B;

(b) acondition that the licensee, and any person so authorised,
will comply with an access undertaking in force under
Division 4B in relation to the licence;

(c) acondition that the licensee, and any person so authorised,
will not give access to multiplex capacity under the licence
otherwise than in compliance with:

(i) the standard access obligations (if any) that are
applicable to the licence; or
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(ii) the excess-capacity access obligations (if any) that are
applicable to the licence; or

(iii) the distributed-capacity access obligations (if any) that
are applicable to the licence.

Proceeds of auctions

(2) If:

() afoundation digital radio multiplex transmitter licence was
issued otherwise than in accordance with a price-based
alocation system determined under section 106; and

(b) the licensee receives the net proceeds of an auction
mentioned in subsection 118NT(6);

the licence is subject to the following conditions:

(c) thelicensee will set aside the net proceeds of the auction in a
separate account with an ADI (within the meaning of the
Banking Act 1959);

(d) thelicensee will not apply those net proceeds except for the
purpose of :

(i) promoting the digital radio broadcasting platformin

Australia; or

(ii) discharging aliability of the licensee to pay afee or
chargein relation to the maintenance or operation of the
account; or

(iif) discharging aliability incurred by the licenseein
connection with the auction (other than aliability to
comply with an obligation under Division 4B).

Definition
(3) Inthissection:

multiplex capacity has the same meaning asin Division 4B.

109D Conditionsof foundation digital radio multiplex transmitter
licences

Scope

(1) Thissection appliesto afoundation digital radio multiplex
transmitter licence for a designated BSA radio areaiif:
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(a) thelicence was issued otherwise than in accordance with a
price-based allocation system determined under section 106;
and

(b) thedigital radio moratorium period for the designated BSA
radio area has not ended.

Ownership of sharesin licensee

(2) Thelicence is subject to the condition that the licensee must take
all reasonable steps to ensure that a person does not hold sharesin
the licensee unless the person is:

(a) inany case—an incumbent digital commercial radio
broadcasting licensee for the designated BSA radio area; or

(b) inany case—the digital community radio broadcasting
representative company for the designated BSA radio area; or

(c) inany case—the holder of adigital commercial radio
broadcasting licence allocated in accordance with subsection
35D(3) of the Broadcasting Services Act 1992; or

(d) inthe case of afoundation category 2 digital radio multiplex
transmitter licence—a national broadcaster.

Issue of sharesto digital community radio broadcasting
representative company

(3) Thelicenceis subject to the condition that, if:

() thereisadigital community radio broadcasting
representative company (the representative company) for the
designated BSA radio area; and

(b) the representative company gives the licensee awritten
request under this paragraph to be issued with sharesin the
licensee; and

(c) therequest is made:

(i) beforethedigital radio start-up day for the designated
BSA radio area; or

(if) within 12 months after the digital radio start-up day for
the designated BSA radio area; and

(d) if aninvitation was made to the representative company
under whichever of paragraph 102C(5)(a) or 102D(5)(a)
applied in relation to the formation of the licensee—no
shares were issued to the representative company in
connection with the invitation;
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the licensee must:

(e) by written notice given to the representative company, offer
to issue to the representative company a number of sharesin
the licensee such that, if the offer were accepted, the
representative company would hold two-ninths of the shares
in the licensee; and

(f) ensure that the offer is made within 30 days after the licensee
receives the request; and

(g9) keep the offer open for at least 120 days after the offer is
made; and

(h) ensurethat the rights and restrictions (if any) attached to the
shares the subject of the offer are the same as the rights and
restrictions (if any) attached to the shares held by existing
shareholders in the licensee; and

(i) ensure that the offer price per share does not exceed the
amount worked out using the formula:

Total price of pre-offer shares
Number of pre-offer shares

where;

number of pre-offer sharesisthe number of sharesin the
licensee (the pre-offer shares) that were issued before the
offer was made.

total price of pre-offer sharesis the total amount paid or
payable to the licensee as consideration for the issue of the
pre-offer shares.

(4) Thedigital community radio broadcasting representative company
for the designated BSA radio areais not entitled to make more than
one reguest under subsection (3).

(5) For the purposes of subsection (4), disregard arequest if the
reguest does not result in compliance by the licensee with the
reguirements of subsection (3).

110 Conditionsrelating to interference

The conditions that may be specified in an apparatus licence under
paragraph 107(1)(g), 108A(1)(f), 109(1)(f), 109A(1)(k) or
109B(1)(t) include, for example:
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(a) acondition requiring the licensee to place advertisements, in
a specified way, asking members of the public to contact the
licensee if they believe that operation of a transmitter to
which the licence relates is causing interference to other
radiocommunications; and

(b) acondition that, if operation of the transmitter is causing
interference to other radiocommunications, the licensee must
(at the licensee’ s own expense) adjust, or fit devicesto,
receiversin order to eliminate or minimise the interference.

111 Changesto licence conditions

(1) The ACMA may, by notice in writing given to the licensee of an
apparatus licence:

(@) impose one or more further conditions to which the licenceis
subject; or

(b) revoke or vary any condition imposed under paragraph (a); or

(c) revoke or vary any condition specified under paragraph
107(1)(g), 108A(2)(f), 109(1)(f), 109A(1)(K) or 109B(1)(1);
or

(d) if thelicenceis atransmitter licence, other than alicence
issued under section 101A, 101B, 101C, 102 or 102A—vary
acondition of the kind referred to in paragraph 108(2)(a), (b)
or (c) or 109A(1)(d).

Note: Decisions under this section are reviewable under Part 5.6.

(2) The notice given under subsection (1) must specify that:
(a) thelicensee may request a statement of reasons for the
change; and
(b) arequest must be made within 28 days of receipt of the
notice.

(3) A person receiving a notice under subsection (1) may request a
statement of reasons for the decision within 28 days of receiving
the notice.

(4) If the ACMA receives arequest in accordance with subsection (3),
the ACMA must give the person a statement of reasons within 28
days of receipt of that request.

(5) If the ACMA isrequired, under a schemein force under clause 6 or
19 of Schedule 4 to the Broadcasting Services Act 1992, to vary
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the conditions of atransmitter licence, the ACMA must, by written
notice given to the licensee, vary those conditions accordingly.

Ministerial directions

(6) The Minister may, by legidative instrument, give the ACMA a
direction about the exercise of a power conferred by
paragraph (1)(a), (b) or (c) to impose, vary or revoke conditions of
adigital radio multiplex transmitter licence.

(7) The ACMA must comply with a direction under subsection (6).

112 Guidelinesrelating to conditions etc.

(1) The ACMA may, by written instrument, make guidelines.

(a) thatitisto apply in exercising its powers under sections 107,
108 and 111, or

(b) for the purposes of paragraph 108(3)(a).

(2) Inexercising its powers under sections 107, 108 and 111, the
ACMA must comply with any relevant guidelines that arein force.

(3) Subject to subsection (4), aguidelineis a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

(4) Despite paragraph 46A(1)(c) of that Act, aguideline istaken to be
a statutory rule within the meaning of the Satutory Rules
Publication Act 1903.

113 Contravention of conditions

(1) A personisguilty of an offenceif:
(a) an apparatus licence relates to the person; and
(b) the person engages in conduct; and
(c) the person’s conduct contravenes a condition of the licence.

Penalty: 100 penalty units.

(2) Subsection (1) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).
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©)

In this section:

engagein conduct means:
(a) doanact; or
(b) omit to perform an act.

113A Constitutional safety net—issue of sharesto digital community

(D

)

©)

radio broadcasting r epresentative company

If the operation of subsection 109D(3) would result in an
acquisition of property from a person otherwise than on just terms,
the Commonwealth is liable to pay areasonable amount of
compensation to the person.

If the Commonwealth and the person do not agree on the amount
of the compensation, the person may institute proceedingsin a
court of competent jurisdiction for the recovery from the
Commonwealth of such reasonable amount of compensation as the
court determines.

In this section:

acquisition of property has the same meaning as in paragraph
51(xxxi) of the Constitution.

just terms has the same meaning as in paragraph 51(xxxi) of the
Constitution.
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Division 4—Third party users

114 Licensees may authorisethird party users

(1) Subject to subsections (2), (3), (3AA), (3A), (3B), (3D) and (3F), a
licensee of an apparatus licence may, by written instrument,
authorise other persons to operate radiocommunications devices
under the licence.

(2) Thelicensee must not authorise a person if to do so would be
inconsistent with determinations of the ACMA under section 115.

(3) Thelicensee must not authorise a person if:
(a) the person has been issued an apparatus licence that:
(i) wasor is of the same type as the licensee’ s licence; and

(ii) authorised operation of radiocommunications devices of
the same kind as those to which the licensee’ s licence
relates; and

(b) the person’slicence:
(i) issuspended; or
(i) has been cancelled within the last 2 years.

(3AA) Thelicensee must not authorise a person if:

(@) thelicenceisadigital radio multiplex transmitter licence;
and

(b) the person isnot aqualified company.

(3A) Thelicensee must not authorise a person if:
(a) thelicenceis adatacasting transmitter licence; and
(b) the person is not aqualified company.

(3B) Thelicensee must not authorise a person if:
(a) thelicenceis adatacasting transmitter licence; and

(b) thelicensee did not, at least 30 days before the authorisation
took place, giveto the ACMA awritten notice stating the
licensee’ sintention to authorise the person.

(3C) If:
() the ACMA receives anotice of intention under
subsection (3B); and
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(b) the ACMA issatisfied that the authorisation would result in a
breach of the BSA control rules;
the ACMA may, by written notice given to the licensee within 30
days after the notice of intention was sent to the ACMA, direct the
licensee not to authorise the person.

(3D) The licensee must not authorise a person in breach of adirection
under subsection (3C).

(3E) If:
() the ACMA receives anotice of intention under
subsection (3B); and
(b) the ACMA issatisfied that the authorisation would not result
in abreach of the BSA control rules;

the ACMA must, by written notice given to the licensee, inform
the licensee accordingly.

(3F) If the licensee gives anotice of intention to the ACMA under
subsection (3B), the licensee must not authorise the person
concerned until whichever of the following first happens:

(a) thelicensee receives a notice from the ACMA inrelation to
the authorisation under subsection (3C) or (3E);

(b) the end of 30 days after the notice of intention was sent to the
ACMA.

(4) Authorising other persons does not prevent the licensee doing
anything in accordance with the licence.

114A Authorisation under apparatuslicenceisto betreated as
acquisition of asset of a person for the purposes of
section 50 of the Competition and Consumer Act

For the purposes of section 50 and subsections 81(1) and (1A) and
88(9), 89(5A) and 90(9) of the Competition and Consumer Act
2010, the authorisation, in accordance with subsection 114(1) of
this Act, of a person to operate radiocommunications devices under
an apparatus licence is taken to be an acquisition by the person of
an asset of another person.
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115 Determinations limiting authorisation of third party users

(1) The ACMA may, by written instrument, determine:

(a) categories of apparatus licences in respect of which licensees
must not authorise other persons to operate
radiocommuni cations devices; or

(b) classes of persons who must not be so authorised; or
(c) circumstancesin which persons must not be so authorised.

(2) A determination is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

116 Revocation of authorisations

(1) If the ACMA is satisfied that a person authorised under section 114
has contravened a condition of the licence to which the
authorisation relates, the ACMA may give the licensee awritten
notice directing the licensee to revoke the authorisation.

Note: Directions to revoke an authorisation are reviewable under Part 5.6.
(2) The notice must give the reasons for the direction.

(3) Assoon as practicable and, in any event, within 7 days after
service of the notice, the licensee must revoke the authorisation.

(4) The licensee must not further authorise the person under
section 114 until the directionis:
(a) revoked under subsection 289(1) of this Act or as provided
for by subsection 33(3) of the Acts Interpretation Act 1901,
or

(b) set aside by acourt or the AAT.

(5) If:
(a) aperson has been authorised under section 114 in relation to
aparticular licence; and
(b) at the time of the authorisation, the person was the licensee of
another apparatus licence of the same type that authorised
operation of radiocommunications devices of the same kind
as those to which the first-mentioned licence relates; and
(c) theother licence is suspended or cancelled;
the authorisation is taken to have been revoked on the day on
which the other licence is suspended or cancelled.
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117 Licensees must keep records of authorisations

(1) A licensee of an apparatus licence who authorises a person under
section 114 must:

(@) cause acopy of the authorisation to be kept in Australia; and

(b) retain the copy for at least one year after the authorisation
ceasesto bein force.

Penalty: 20 penalty units.

(2) Subsection (1) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

118 Licensees must notify authorised persons of certain matters

(1) Assoon as practicable and, in any event, within 7 days after the
licensee of an apparatus licence is given:

(a) anotice under section 111 relating to changesin licence
conditions; or

(b) anotice under subsection 116(1) requiring an authorisation
under section 114 to be revoked; or

(c) anotice under subsection 126(1) or 128C(1) suspending the
licence; or

(d) anotice under subsection 128(1) or 128B(1), or
section 128D, cancelling the licence;

the licensee must notify the effect of the notice to each person who
is currently authorised under section 114 in relation to the licence.

Penalty: 20 penalty units.
(1A) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(2) Giving such anotice to the licensee does not render unlawful
anything done by a person authorised by the licensee under
section 114 before the person is notified under subsection (1) of
this section.
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Division 4A—Accessto channel B datacasting transmitter
licences

118A Accessto channel B datacasting transmitter licences

A referencein this Division to access to a channel B datacasting
transmitter licence is areference to access to services that enable or
facilitate the transmission of one or more content services under
the licence, where the accessis provided for the purpose of
enabling one or more content service providers to provide one or
more content services.

Note: Content service provider and content service are defined in
section 118M.

118B Applicant for channel B datacasting transmitter licences must
givethe ACCC an access undertaking

(1) A personisnot eligible to apply for achannel B datacasting
transmitter licence unless:

(a) the person has given the ACCC awritten undertaking that, in
the event that the licence is issued to the person, each of the
following persons:

(i) thefirst holder of the licence;

(ii) any person authorised by the first holder of the licence
to operate radiocommunications transmitters under the
licence;

(iii) any future holder of the licence;

(iv) any person authorised by afuture holder of the licence
to operate radiocommunications transmitters under the
licence;

will:

(v) comply with such obligationsin relation to access to the
licence as are ascertained in accordance with the
undertaking; and

(vi) do so on such terms and conditions as are agreed with
the holder of the licence (or the person so authorised)
or, failing agreement, on such terms and conditions as
are ascertained in accordance with the undertaking; and

(b) the ACCC has accepted the undertaking.
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(2) The undertaking must be in aform approved in writing by the
ACCC.

(3) The undertaking must be accompanied by the fee (if any) specified
in the Procedural Rules. The amount of the fee must not be such as
to amount to taxation.

(4) The undertaking may be without limitations or may be subject to
such limitations as are specified in the undertaking.

(5) The Procedural Rules may make provision for or in relation to a
time limit for giving the undertaking.

118C Further information about access undertaking

(1) Thissection appliesif aperson gives an access undertaking to the
ACCC.

(2) The ACCC may request the person to give the ACCC further
information about the access undertaking.

(3) If:
(a) the Procedural Rules make provision for or inrelation to a
time limit for giving the information; and
(b) the person does not give the ACCC the information within
the time limit allowed by the Procedural Rules;
the ACCC may, by written notice given to the person, reject the
access undertaking.

(4) If the Procedural Rules do not make provision for or in relation to a
time limit for giving the information, the ACCC may refuse to
consider the access undertaking until the person givesthe ACCC
the information.

(5) The ACCC may withdraw its request for further information, in
whole or in part.

118D ACCC to accept or reect access undertaking

(1) Thissection appliesif aperson gives an access undertaking to the
ACCC.
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Decision to accept or reject access undertaking

(2) After considering the access undertaking, the ACCC must:
(a) accept the access undertaking; or
(b) reject the access undertaking.

(3) If the ACCC rejects the access undertaking, the ACCC may give
the person awritten notice advising the person that, if the person:

(&) makes such alterations to the access undertaking as are
specified in the notice; and
(b) givesthe altered access undertaking to the ACCC within the
time limit allowed by the Procedural Rules;
the ACCC will accept the altered access undertaking.

Notice of decision

(4) If the ACCC accepts the access undertaking, the ACCC must give
the person awritten notice stating that the access undertaking has
been accepted.

(5) If the ACCC rejects the access undertaking, the ACCC must give
the person awritten notice:

(a) stating that the access undertaking has been rejected; and
(b) setting out the reasons for the rejection.

118E Duration of access undertaking etc.

() If:
(a) aperson gives an access undertaking to the ACCC in relation
to achannel B datacasting transmitter licence; and
(b) the ACCC accepts the access undertaking; and
(c) thelicenceisissued to the person;
the access undertaking:
(d) comesinto force when the licence is issued; and
(e) remainsin force whilethelicenceisin force; and
(f) issuspended while the licence is suspended.

(2) Toavoid doubt, if:
(a) an access undertaking isin forcein relation to achannel B
datacasting transmitter licence; and

(b) thelicenceistransferred;
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then:

(c) thetransfer does not result in the lapse of the access
undertaking; and

(d) thetransferee, and any person authorised by the transferee to
operate radiocommuni cations transmitters under the licence,
is bound by the access undertaking.

3 If:
() achannel B datacasting transmitter licence is renewed; and

(b) immediately before the expiry of the original licence, an
access undertaking was in force in relation to the original
licence;

the access undertaking:
(c) remainsin force while the new licenceisin force, asif:

(i) it were an access undertaking in relation to the new
licence; and

(ii) each reference in the access undertaking to a holder of

the original licence were areference to a holder of the
new licence; and

(d) issuspended while the new licence is suspended.

118F Variation of access undertakings

(1) Thissection appliesif an access undertaking isin forcein relation
to achannel B datacasting transmitter licence.

(2) Thelicensee may give the ACCC avariation of the access
undertaking.

Decision to accept or reject variation

(3) After considering the variation, the ACCC must decide to:
(a) accept the variation; or
(b) reject the variation.

(4) If the ACCC rejectsthe variation, the ACCC may give the person a
written notice advising the person that, if the person:

(@) makes such aterations to the variation as are specified in the
notice; and

(b) givesthe altered variation to the ACCC within the time limit
allowed by the Procedural Rules;
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the ACCC will accept the altered variation.

Notice of decision

(5) If the ACCC accepts the variation, the ACCC must give the
licensee awritten notice:

(a) stating that the variation has been accepted; and
(b) setting out the terms of the variation.

(6) If the ACCC rejectsthe variation, the ACCC must give the licensee
awritten notice:

(a) stating that the variation has been rejected; and
(b) setting out the reasons for the rejection.

118G Further information about variation of access undertaking

(1) Thissection appliesif the licensee of achannel B datacasting
transmitter licence gives the ACCC avariation of an access
undertaking.

(2) The ACCC may reguest the licensee to give the ACCC further
information about the variation.

(3) If:
(a) the Procedural Rules make provision for or inrelation to a
time limit for giving the information; and
(b) thelicensee does not give the ACCC the information within
the time limit allowed by the Procedura Rules;

the ACCC may, by written notice given to the licensee, reject the
variation.

(4) If the Procedural Rules do not make provision for or inrelation to a
time limit for giving the information, the ACCC may refuse to
consider the variation until the licensee gives the ACCC the
information.

(5) The ACCC may withdraw its request for further information, in
whole or in part.
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118H Decision-making criteria
Acceptance of access undertaking

(1) The ACCC may, by legidlative instrument, determine criteriato be
applied by the ACCC in deciding whether to accept access
undertakings.

(2) Indeciding whether to accept access undertakings, the ACCC must
apply criteria determined under subsection (1).

Acceptance of variation of access undertaking

(3) The ACCC may, by legidative instrument, determine criteriato be
applied by the ACCC in deciding whether to accept variations of
access undertakings.

(4) Indeciding whether to accept variations of access undertakings, the
ACCC must apply criteria determined under subsection (3).

118J Register of access undertakings

(1) The ACCC isto maintain a Register in which the ACCC includes
al access undertakings that arein force.

(2) The Register may be maintained by electronic means.

(3) The Register isto be made available for inspection on the internet.

118K Enforcement of access undertakings

(1) Thissection appliesif an access undertaking isin forcein relation
to achannel B datacasting transmitter licence.

(2) If:
(a) the ACCC; or
(b) any person (the affected person) whose interests are affected
by the access undertaking;
thinks that a person (the third person) has breached the access
undertaking, the ACCC or affected person may apply to the
Federal Court for an order under subsection (3).
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(3) If the Federal Court is satisfied that the third person has breached
the access undertaking, the Court may make all or any of the
following orders:

(a) an order directing the third person to comply with the access
undertaking;

(b) an order directing the third person to compensate any other
person who has suffered loss or damage as aresult of the
breach;

(c) any other order that the Court thinks appropriate.

(4) The Federal Court may discharge or vary an order granted under
this section.

118L Procedural Rules

(1) The ACCC may, by legidative instrument, make rules:

(&) making provision for or in relation to the practice and
procedure to be followed by the ACCC in performing
functions, or exercising powers, under this Division; or

(b) making provision for or in relation to all matters and things
incidental to any such practice or procedure, or necessary or
convenient to be prescribed for the conduct of any business
of the ACCC under this Division; or

(c) prescribing matters required or permitted by any other
provision of this Division to be prescribed by the Procedural
Rules.

(2) Rulesunder subsection (1) areto be known as Procedural Rules.

(3) The Procedural Rules may make provision for or in relation to any
or al of the following:

() the confidentiality of information or documents given to the
ACCC by a person who gave the ACCC an access
undertaking or a variation of an access undertaking;

(b) theform and content of undertakings, variations or other
documents given to the ACCC under this Division;

(c) requiring the ACCC to give information to the ACMA about
the operation of this Division;

(d) requiring the ACMA to giveinformation to the ACCC that is
relevant to the operation of this Division.
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(4) The Procedural Rules may make provision for or in relation to a
matter by empowering the ACCC to make decisions of an
administrative character.

(5) The Procedura Rules may provide that the ACCC may refuse to
consider an access undertaking if:

(a) the ACCC is satisfied that the access undertaking:
(i) isfrivolous; or
(i) isvexatious; or
(iif) wasnot given in good faith; or
(b) the ACCC has reason to believe that the access undertaking
was given for the purpose, or for purposes that include the

purpose, of frustrating or undermining the effective
administration of this Division.

(6) The Procedural Rules may provide that the ACCC may refuse to
consider an access undertaking given by apersoninrelation to a
channel B datacasting transmitter licence if (apart from
section 118B) the person is not eligible to apply for the licence.

(7) Subsections (3), (4), (5) and (6) do not limit subsection (1).

118M Definitions
In this Division:
access has the meaning given by section 118A.
access undertaking means an undertaking under section 118B.

content service means a service covered by subparagraph
109A(2)(i)(i) or (ii), but does not include a service covered by
subparagraph 109A(1)(ib)(i) or (ii).

content service provider means a company who provides, or
proposes to provide, a content service.

Procedural Rules means Procedural Rules made under
section 118L.
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Division 4B—Access to digital radio multiplex transmitter
licences

Subdivision A—Introduction

118N Simplified outline

The following is asimplified outline of this Division:

° This Division sets out an access regime for digital radio
multiplex transmitter licences.

i A digital radio multiplex transmitter licensee isrequired to
comply with access obligationsin relation to multiplex
capacity under the licence.

. The access obligations facilitate the provision of accessto
multiplex capacity by content service providersin order that
the content service providers can provide content services.

d The terms and conditions on which a digital radio multiplex
transmitter licensee is required to comply with the access
obligations are as set out in an access undertaking in forcein
relation to the licence.

118NA Scope

This Division appliesin relation to adigital radio multiplex
transmitter licence if thelicenceis:

(a) acategory 1digital radio multiplex transmitter licence; or
(b) acategory 2 digital radio multiplex transmitter licence.

118NB Definitions
In this Division;

access undertaking means an undertaking under section 118ND.
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content service means.

(a) for the purposes of the application of this Divisionto a
category 1 digital radio multiplex transmitter licence—a
service covered by subparagraph 109B(2)(f)(i), (ii) or (iii); or

(b) for the purposes of the application of this Division to a
category 2 digital radio multiplex transmitter licence—a
service covered by subparagraph 109B(1)(g)(i), (ii), (iii) or
(@iv).

content service provider means a company who provides, or
proposes to provide, a content service.

distributed-capacity access entitlement has the meaning given by
section 118NU.

distributed-capacity access obligations has the meaning given by
section 118NN.

excess-capacity access entitlement has the meaning given by
section 118NT.

excess-capacity access obligations has the meaning given by
section 118NM.

external auditor means a person authorised under section 118PD
to be an external auditor for the purposes of this Division.

multiplex capacity, in relation to adigital radio multiplex
transmitter licence, means:

(a) if thelicenceisfor asingle multiplex transmitter—so much
of the gross transmission capacity of the multiplex
transmitter asis available for the transmission of content
services; or

(b) if thelicenceisfor amain multiplex transmitter and one or
more repeater multiplex transmitters—both:

(i) so much of the gross transmission capacity of the main
multiplex transmitter asis available for the transmission
of content services; and

(if) so much of the gross transmission capacity of each of
the repeater multiplex transmitters asis available for the
transmission of content services.

For the purposes of this definition, in working out so much of the
gross transmission capacity of amultiplex transmitter asis
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available for the transmission of content services, include
transmission capacity used to provide error protection for those
content services.

Procedural Rules means Procedural Rules made under
section 118PO.

standard access entitlement has the meaning given by whichever
of section 118NQ, 118NR or 118NSis applicable.

standard access obligations has the meaning given by
section 118NL.

118NC National broadcasters

For the purpose of this Division, a national broadcaster istaken to
be entitled to provide digital national radio broadcasting servicesin
each designated BSA radio area.

Subdivision B—Access undertakings

118ND Digital radio multiplex transmitter licensees must give the
ACCC access undertakings

(1) A digital radio multiplex transmitter licensee must, within
3 months after the issue of the licence, give the ACCC awritten
undertaking that each of the following persons:
(@) thefirst holder of the licence;
(b) any person authorised by the first holder of the licenceto
operate a multiplex transmitter under the licence;
(c) any future holder of the licence;
(d) any person authorised by afuture holder of the licenceto
operate a multiplex transmitter under the licence;
will comply with such terms and conditions as are ascertained in
accordance with the undertaking in relation to:
(e) the standard access obligations (if any) that are, or may
become, applicable to the licence; and
(f) the excess-capacity access obligations (if any) that are, or
may become, applicable to the licence; and
(g) thedistributed-capacity access obligations (if any) that are, or
may become, applicable to the licence.
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(2) The undertaking must be in aform approved in writing by the
ACCC.

(3) The undertaking must be accompanied by the fee (if any) specified
in the Procedural Rules. The amount of the fee must not be such as
to amount to taxation.

(4) The undertaking may be without limitations or may be subject to
such limitations as are specified in the undertaking.

118NE Further information about access undertakings

(1) Thissection appliesif adigital radio multiplex transmitter licensee
gives an access undertaking to the ACCC.

(2) The ACCC may reguest the licensee to give the ACCC further
information about the access undertaking.

(3) If:
(a) the Procedural Rules make provision for, or in relation to, a
time limit for giving the information; and
(b) thelicensee does not give the ACCC the information within
the time limit allowed by the Procedural Rules;

the ACCC may, by written notice given to the licensee, reject the
access undertaking.

(4) If the Procedural Rules do not make provision for, or in relation to,
atime limit for giving the information, the ACCC may refuse to
consider the access undertaking until the licensee givesthe ACCC
the information.

(5) The ACCC may withdraw its request for further information, in
whole or in part.

118NF ACCC to accept or reject access undertakings

(1) Thissection appliesif adigital radio multiplex transmitter licensee
gives an access undertaking to the ACCC.

Decision to accept or reject access undertaking

(2) After considering the access undertaking, the ACCC must:
(a) accept the access undertaking; or
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(b) reject the access undertaking.

(3) Before accepting the access undertaking, the ACCC must:

(a) publish a copy of the access undertaking on the ACCC's
website; and

(b) invite members of the public to make submissions to the
ACCC about the access undertaking within a specified
period; and

(c) consider any submissions the ACCC receives from members
of the public within that period.

(4) If the ACCC rejects the access undertaking, the ACCC may give
the licensee a written notice advising the licensee that, if the
licensee:

(@) makes such aterations to the access undertaking as are
specified in the notice; and

(b) givesthe atered access undertaking to the ACCC within the
time limit allowed by the Procedural Rules;

the ACCC will accept the altered access undertaking.

(5) If the ACCC rejects the access undertaking, the ACCC may, by
written notice given to the licensee, determine that an undertaking
in the terms specified in the determination is the access
undertaking in relation to the licence.

(6) Before giving a notice under subsection (5), the ACCC must:
(@) publish a copy of the notice on the ACCC’ s website; and

(b) invite members of the public to make submissionsto the
ACCC about the notice within a specified period; and

(c) consider any submissions the ACCC receives from members
of the public within that period.

Notice of decision

(7) If the ACCC accepts the access undertaking, the ACCC must give
the licensee a written notice stating that the access undertaking has
been accepted.

(8) If the ACCC rejects the access undertaking, the ACCC must give
the licensee a written notice:

(a) stating that the access undertaking has been rejected; and
(b) setting out the reasons for the rejection; and
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(c) if the ACCC gives a notice under subsection (5)—stating that
the notice has been given.

118NG Duration of access undertakingsetc.

Duration of access undertaking accepted by ACCC

Q) If:
(a) adigita radio multiplex transmitter licensee gives an access
undertaking to the ACCC; and
(b) the ACCC accepts the access undertaking;
the access undertaking:
(c) comesinto force at the time of acceptance; and
(d) remainsin forcewhilethelicenceisin force; and
(e) issuspended while the licence is suspended.

Duration of access undertaking determined by ACCC

(2) If, under subsection 118NF(5), the ACCC determines that an
undertaking is the access undertaking in relation to adigital radio
multiplex transmitter licence, the access undertaking:

(@) comesinto force when the determination is made; and
(b) remainsin force whilethe licenceisin force; and
(c) issuspended while the licence is suspended.

Transfer of digital radio multiplex transmitter licence

(3) To avoid doubt, if:
(@) an accessundertaking isinforcein relation to adigital radio
multiplex transmitter licence; and
(b) thelicenceistransferred;
then:
(c) thetransfer does not result in the lapse of the access
undertaking; and

(d) thetransferee, and any person authorised by the transferee to
operate a multiplex transmitter under the licence, is bound by
the access undertaking.

(4) Subsection (3) does not prevent the variation of an access
undertaking.
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Renewal of digital radio multiplex transmitter licence

(5) If:
(a) adigital radio multiplex transmitter licence is renewed; and
(b) immediately before the expiry of the original licence, an
access undertaking was in force in relation to the original
licence;
the access undertaking:
(c) remainsin force while the new licenceisin force, asif:
(i) it were an access undertaking in relation to the new
licence; and
(ii) each reference in the access undertaking to a holder of
the original licence were areference to a holder of the
new licence; and
(d) issuspended while the new licence is suspended.

(6) Subsection (5) does not prevent the variation of an access
undertaking.

118NH Variation of access undertakings

(1) Thissection appliesif an access undertaking isin forcein relation
to adigital radio multiplex transmitter licence.

(2) Thelicensee:
(@) may givethe ACCC avariation of the access undertaking;
and

(b) must give the ACCC avariation of the access undertaking if
required to do so by the ACCC.

Decision to accept or reject variation

(3) After considering the variation, the ACCC must:
(a) accept the variation; or
(b) reject the variation.

(4) Before accepting the variation, the ACCC must:
(a) publish acopy of the variation on the ACCC’ s website; and

(b) invite members of the public to make submissionsto the
ACCC about the variation within a specified period; and
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(c) consider any submissions the ACCC receives from members
of the public within that period.

(5) If the ACCC rejectsthe variation, the ACCC may give the licensee
awritten notice advising the licensee that, if the licensee:

(&) makes such alterations to the variation as are specified in the
notice; and

(b) givesthe altered variation to the ACCC within the time limit
allowed by the Procedural Rules;

the ACCC will accept the altered variation.

(6) If the ACCC rejectsthe variation, the ACCC may, by written
notice given to the licensee, vary the access undertaking.

(7) Before giving a notice under subsection (6), the ACCC must:
(a) publish acopy of the notice on the ACCC’ s website; and

(b) invite members of the public to make submissions to the
ACCC about the notice within a specified period; and

(c) consider any submissions the ACCC receives from members
of the public within that period.

Notice of decision

(8) If the ACCC accepts the variation, the ACCC must give the
licensee awritten notice:

(a) stating that the variation has been accepted; and
(b) setting out the terms of the variation.

(9) If the ACCC rejects the variation, the ACCC must give the licensee
awritten notice:

(a) stating that the variation has been rejected; and
(b) setting out the reasons for the rejection; and

(c) if ACCC gives anotice under subsection (6)—stating that the
notice has been given.

Reguirement to give variation

(10) The ACCC must not, under paragraph (2)(b), impose a requirement
(the current requirement) on the licensee to givethe ACCC a
variation of the access undertaking unless:

(a) the current requirement isimposed by awritten notice given
to the licensee on or after 1 January 2015; and
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(b) the ACCC is satisfied that the access undertaking would be
rejected if it were given to the ACCC when the current
requirement isimposed; and

(c) no previous requirement was imposed on the licensee under
paragraph (2)(b) during the 5-year period ending
immediately before the current requirement was i mposed.

(11) If the licensee does not give the ACCC avariation of the access
undertaking when required to do so by the ACCC under
paragraph (2)(b), the ACCC may, by written notice given to the
licensee, vary the access undertaking.

(12) Before giving a notice under subsection (11), the ACCC must:
(a) publish acopy of the notice on the ACCC’ s website; and

(b) invite members of the public to make submissions to the
ACCC about the notice within a specified period; and

(c) consider any submissions the ACCC receives from members
of the public within that period.

118NI Further information about variation of access undertakings

(1) Thissection appliesif:
(a) an accessundertakingisin forcein relation to adigital radio
multiplex transmitter licence; and
(b) thelicensee givesthe ACCC avariation of the access
undertaking.

(2) The ACCC may reguest the licensee to give the ACCC further
information about the variation.

3 If:
(@) the Procedura Rules make provision for, or in relation to, a
time limit for giving the information; and
(b) thelicensee does not give the ACCC the information within
the time limit allowed by the Procedural Rules;
the ACCC may, by written notice given to the licensee, reject the
variation.

(4) If the Procedural Rules do not make provision for, or in relation to,
atime limit for giving the information, the ACCC may refuse to
consider the variation until the licensee gives the ACCC the
information.
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(5) The ACCC may withdraw its request for further information, in
whole or in part.

118NJ Decision-making criteria

Acceptance of access undertaking

(1) The ACCC may, by legidative instrument, determine criteriato be
applied by the ACCC in deciding whether to accept access
undertakings.

(2) Indeciding whether to accept access undertakings, the ACCC
must:

() apply criteria determined under subsection (1); and

(b) have regard to such other matters (if any) asthe ACCC
considers relevant.

Acceptance of variation of access undertaking

(3) The ACCC may, by legidative instrument, determine criteriato be
applied by the ACCC in deciding whether to accept variations of
access undertakings.

(4) Indeciding whether to accept variations of access undertakings, the
ACCC must:

(a) apply criteria determined under subsection (3); and

(b) have regard to such other matters (if any) asthe ACCC
considers relevant.

118NK Register of access undertakings

(1) The ACCC isto maintain a Register in which the ACCC includes
all access undertakings that are in force.

(2) The Register may be maintained by electronic means.

(3) The Register isto be made available for inspection on the internet.
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Subdivision C—Standar d access obligations, excess-capacity
access obligations and distributed-capacity access
obligations

118NL Standard access obligations
(1) Thissection sets out the standard access obligations.

(2) If:

(a) acontent service provider has a standard access entitlement
in relation to a fraction of multiplex capacity under a digital
radio multiplex transmitter licence; and

(b) the content service provider may use that entitlement for a
particular purpose;

the licensee, and any person authorised by the licensee to operate a
multiplex transmitter under the licence, must give the content
service provider:

(c) accessto that fraction of multiplex capacity for that purpose;
and

(d) accessto servicesthat facilitate the use of that fraction of
multiplex capacity for that purpose.

(3) Thelicensee, or the person so authorised, is not required to comply
with those obligations unless an access undertaking isin forcein
relation to the licence.

118NM Excess-capacity access obligations
(1) This section sets out the excess-capacity access obligations.

(2) If:

(a) acontent service provider has an excess-capacity access
entitlement in relation to a fraction of multiplex capacity
under adigital radio multiplex transmitter licence; and

(b) the content service provider may use that entitlement for a
particular purpose;

the licensee, and any person authorised by the licensee to operate a
multiplex transmitter under the licence, must give the content
service provider:

(c) accessto that fraction of multiplex capacity for that purpose;
and
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(d) accessto servicesthat facilitate the use of that fraction of
multiplex capacity for that purpose.

(3) Thelicensee, or the person so authorised, is not required to comply
with those obligations unless an access undertaking isin forcein
relation to the licence.

118NN Distributed-capacity access obligations
(1) Thissection sets out the distributed-capacity access obligations.

(2) If:

(a) acontent service provider has a distributed-capacity access
entitlement in relation to afraction of multiplex capacity
under adigital radio multiplex transmitter licence; and

(b) the content service provider may use that entitlement for a
particular purpose;

the licensee, and any person authorised by the licensee to operate a
multiplex transmitter under the licence, must give the content
service provider:

(c) accessto that fraction of multiplex capacity for that purpose;
and

(d) accessto servicesthat facilitate the use of that fraction of
multiplex capacity for that purpose.

(3) Thelicensee, or the person so authorised, is not required to comply
with those obligations unless an access undertaking isin forcein
relation to the licence.

118NO Compliance with access obligations

(1) Thissection appliesif adigital radio multiplex transmitter licensee,
or a person authorised by the licensee to operate a multiplex
transmitter under the licence, is required to comply with:

(a) the standard access obligations (if any) that are applicable to
the licence; or

(b) the excess-capacity access obligations (if any) that are
applicable to the licence; or

(c) the distributed-capacity access abligations (if any) that are
applicable to the licence.
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(2) Thedigital radio multiplex transmitter licensee, or the person so
authorised, must comply with the obligations on such terms and
conditions as are ascertained in accordance with an access
undertaking in force in relation to the licence.

118NP Other obligations

The licensee of adigital radio multiplex transmitter licence, and
each person authorised by the licensee to operate a multiplex
transmitter under the licence, must not discriminate, as between
content service providers who have access to multiplex capacity
under the licence, in relation to:

(a) thetechnical and operational quality of the services supplied
to the content service providers; and

(b) thetechnical and operational quality and timing of the fault
detection, handling and rectification supplied to the content
service providers;

for the purposes of facilitating the use of that multiplex capacity.

118NQ Standard access entitlements of commercial broadcasters
Scope

(1) Thissection appliesto afoundation digital radio multiplex
transmitter licence for a designated BSA radio area.

Sandard access entitlements

(2) If:

() anincumbent digital commercial radio broadcasting licensee
for the designated BSA radio area, by written notice given to
the digital radio multiplex transmitter licensee, claims access
to one-ninth of multiplex capacity under the digital radio
multiplex transmitter licence; and

(b) the noticeisgiven within 30 days after the issue of the digital
radio multiplex transmitter licence;

the incumbent digital commercial radio broadcasting licensee:

(c) isentitled to access to one-ninth of multiplex capacity under
the digital radio multiplex transmitter licence (which
entitlement is called a standard access entitlement); and
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(d) may only use that standard access entitlement for the purpose
of providing, under the digital commercial radio broadcasting
licence, one or more digital commercial radio broadcasting
servicesin the designated BSA radio area; and

(e) isnot entitled to transfer the digital commercial radio
broadcasting licensee’ s standard access entitlement.

() Subsection (2) has effect subject to subsections (5), (6) and (7).

(4) If thedigital radio multiplex transmitter licensee receives a
subsection (2) notice, the licensee must, within 7 days after
receiving the notice, give acopy of the notice to the ACCC.

(5) Anincumbent digital commercial radio broadcasting licensee for
the designated BSA radio area must not give a subsection (2)
notice to the digital radio multiplex transmitter licensee if:

(a) theincumbent digital radio broadcasting licensee has given
another subsection (2) notice to the digital radio multiplex
transmitter licensee; or

(b) theincumbent digital commercial radio broadcasting licensee
has given a subsection (2) notice to the licensee of another
digital radio multiplex transmitter licence for the designated
BSA radio area.

(6) If subsection (2) notices would result in demand from incumbent
digital commercial radio broadcasting licensees for accessto
multiplex capacity under the first-mentioned digital radio multiplex
transmitter licence being greater than so much of the multiplex
capacity under the first-mentioned digital radio multiplex
transmitter licence asis neither:

(a) reserved under subsection 118NR(2) (which deals with
community broadcasters); nor
(b) covered by a standard access entitlement arising under
subsection 118NS(2) (which deals with national
broadcasters);
the ACCC may, by written notice given to a particular incumbent
digital commercial radio broadcasting licensee before the digital
radio start-up day for the designated BSA radio area:
(c) cancd the licensee' s subsection (2) notice; and
(d) determine that this section has effect asif the licensee's
subsection (2) notice had never been given; and
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(e) determine that this section has effect asif the licensee had
given a notice under subsection (2) in relation to another
foundation digital radio multiplex transmitter licence for the
designated BSA radio area.

Transfer of standard access entitlements—notice under subsection
35D(2) of the Broadcasting Services Act 1992

(7) If:

(@) adigita commercial radio broadcasting licensee for the
designated BSA radio area holds a standard access
entitlement; and

(b) thedigital commercial radio broadcasting licenseeis given a
notice under subsection 35D(2) of the Broadcasting Services
Act 1992,

then:

(c) the standard access entitlement istransferred to the ACMA
when the notice is given; and

(dy if, asaresult of the giving of the notice, the ACMA alocates
adigital commercial radio broadcasting licence (the new
licence) in accordance with subsection 35D(3) of the
Broadcasting Services Act 1992:

(i) the standard access entitlement is transferred to the
licensee of the new licence; and

(i) thelicensee of the new licence may only use that
standard access entitlement for the purpose of
providing, under the new licence, one or more digital
commercial radio broadcasting servicesin the
designated BSA radio area.

(8) Subsection (7) has effect subject to section 118NV.

(9) If astandard access entitlement is transferred to the ACMA under
paragraph (7)(c), the ACMA must not use the standard access
entitlement.

118NR Standard access entitlements of community broadcasters
Scope

(1) Thissection appliesto afoundation digital radio multiplex
transmitter licence for a designated BSA radio area.
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Reservation of multiplex capacity

(2) Two-ninths of multiplex capacity under the digital radio multiplex
transmitter licence is reserved for digital community radio
broadcasting licensees who are or may be nominated in accordance
with subsection (3), (7) or (10).

Sandard access entitlements—applicable fraction of multiplex
capacity

(3) If:

(a) thedigital community radio broadcasting representative
company for the designated BSA radio area, by written
notice given to the licensee of the digital radio multiplex
transmitter licence:

(i) nominates 2 or more digital community radio
broadcasting licensees for the purposes of this
subsection; and

(ii) for each nominated digital community radio
broadcasting licensee, determines an applicable fraction;
and

(b) thenoticeisin force;
each nominated digital community radio broadcasting licensee:

(c) isentitled to access to the digital community radio
broadcasting licensee’ s applicable fraction of the multiplex
capacity reserved under subsection (2) (which entitlement is
called a standard access entitlement); and

(d) may only use that standard access entitlement for the purpose
of providing, under the digital community radio broadcasting
licence, one or more digital community radio broadcasting
servicesin the designated BSA radio area; and

(e) isnot entitled to transfer the digital community radio
broadcasting licensee' s standard access entitlement.

(4) The sum of the applicable fractions determined in a notice under
subsection (3) must not be greater than 1.

(5) The applicable fractions determined in a notice under
subsection (3) may be the same or different for each nominated
digital community radio broadcasting licensee.
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(6) A notice given by adigital community radio broadcasting
representative company cannot be in force under subsection (3) at
the same time as:

(a) another notice given by the company isin force under
subsection (3); or

(b) anotice given by the company isin force under
subsection (7) or (10).

Sandard access entitlements—designated fraction of multiplex
capacity

(7) If:

(a) thedigital community radio broadcasting representative
company for the designated BSA radio area, by written
notice given to the licensee of the digital radio multiplex
transmitter licence, nominates 2 or more digital community
radio broadcasting licensees for the purposes of this
subsection; and

(b) thenoticeisin force;
each nominated digital community radio broadcasting licensee:

(c) isentitled to access to the designated fraction of the
multiplex capacity reserved under subsection (2) (which
entitlement is called a standard access entitlement); and

(d) may only use that standard access entitlement for the purpose
of providing, under the digital community radio broadcasting
licence, one or more digital community radio broadcasting
servicesin the designated BSA radio area; and

(e) isnot entitled to transfer the digital community radio
broadcasting licensee’ s standard access entitlement.

(8) For the purposes of subsection (7), the designated fraction is as
follows:

1
Number of nominated digital community radio broadcasting licensees

(9) A natice given by adigital community radio broadcasting
representative company cannot be in force under subsection (7) at
the sametime as:

(a) another notice given by the company isin force under
subsection (7); or
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(b) anotice given by the company isin force under
subsection (3) or (10).

Sandard access entitlements—half of multiplex capacity

(20) If:

(a) thedigital community radio broadcasting representative
company for the designated BSA radio area, by written
notice given to the licensee of the digital radio multiplex
transmitter licence, nominates asingle digital community
radio broadcasting licensee for the purposes of this
subsection; and

(b) thenoticeisin force;

the nominated digital community radio broadcasting licensee:

(c) isentitled to access to half of the multiplex capacity reserved
under subsection (2) (which entitlement is called a standard
access entitlement); and

(d) may only use that standard access entitlement for the purpose
of providing, under the digital community radio broadcasting
licence, one or more digital community radio broadcasting
servicesin the designated BSA radio area; and

(e) isnot entitled to transfer the digital community radio
broadcasting licensee’ s standard access entitlement.

(11) A notice given by adigital community radio broadcasting
representative company cannot be in force under subsection (10) at
the sametime as:

(a) another notice given by the company isin force under
subsection (10); or

(b) anotice given by the company isin force under
subsection (3) or (7).

Subsequent notices

a2) If:
() adigita community radio broadcasting representative

company gives a notice (the first notice) under
subsection (3); and

(b) thefirst noticeisin force;

the company must not give another notice under subsection (3) or a
notice under subsection (7) or (10) unless the other notice under
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(13)

(14)

(15

subsection (3) or the notice under subsection (7) or (10), asthe
case may be:
(c) isaccompanied by anotice under subsection (15) revoking
the first notice; and
(d) isexpressed to take effect immediately after the revocation of
the first notice.

If:
(a) adigita community radio broadcasting representative
company gives a notice (the first notice) under
subsection (7); and
(b) thefirst noticeisin force;
the company must not give another notice under subsection (7) or a
notice under subsection (3) or (10) unless the other notice under
subsection (7) or the notice under subsection (3) or (10), asthe
case may be;
(c) isaccompanied by a notice under subsection (15) revoking
the first notice; and
(d) isexpressed to take effect immediately after the revocation of
the first notice.

If:
(@) adigita community radio broadcasting representative
company gives a notice (the first notice) under
subsection (10); and
(b) thefirst noticeisin force;
the company must not give another notice under subsection (10) or
a notice under subsection (3) or (7) unless the other notice under
subsection (10) or the notice under subsection (3) or (7), asthe
case may be:
(c) isaccompanied by a notice under subsection (15) revoking
the first notice; and
(d) isexpressed to take effect immediately after the revocation of
the first notice.

Revocation of notices

If anotice given by adigital community radio broadcasting
representative company under subsection (3), (7) or (10) isin
force:
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(a) the company may, by written notice given to the licensee of
the digital radio multiplex transmitter licence, revoke the
notice given under subsection (3), (7) or (10), asthe case
may be; and

(b) therevocation takes effect at the start of the 30th day after
the day on which the notice of revocation is given.

(16) A notice of revocation under subsection (15) has no effect unless
the digital community radio broadcasting representative company
also givesthe licensee of the digital radio multiplex transmitter
licence:

(a) if the notice of revocation relates to a notice (the original
notice) given under subsection (3)—either:

(i) afresh notice under subsection (3) that is expressed to
take effect immediately after the revocation of the
original notice; or

(if) anotice under subsection (7) or (10) that is expressed to
take effect immediately after the revocation of the
original notice; and

(b) if the notice of revocation relates to a notice (the original
notice) given under subsection (7)—either:

(i) afresh notice under subsection (7) that is expressed to
take effect immediately after the revocation of the
original notice; or

(ii) anotice under subsection (3) or (10) that is expressed to
take effect immediately after the revocation of the
origina notice; and

(c) if the notice of revocation relates to a notice (the original
notice) given under subsection (10)—either:

(i) afresh notice under subsection (10) that is expressed to
take effect immediately after the revocation of the
original notice; or

(if) anotice under subsection (3) or (7) that is expressed to
take effect immediately after the revocation of the
original notice.

a7 If:
(a) adigita community radio broadcasting licensee is nominated
in a notice under subsection (3), (7) or (10); and
(b) the noticeisrevoked under subsection (15);
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this section does not prevent that digital community radio
broadcasting licensee from being nominated in:

(c) inthe case of the revocation of a notice given under
subsection (3):
(i) afresh naotice under subsection (3); or
(ii) anotice under subsection (7) or (10); and
(d) in the case of the revocation of a notice given under
subsection (7):
(i) afresh notice under subsection (7); or
(if) anotice under subsection (3) or (10); and
(e) inthe case of the revocation of a hotice given under
subsection (10):
(i) afresh notice under subsection (10); or
(ii) anotice under subsection (3) or (7).

No variation of notices

(18) A notice under subsection (3), (7) or (10) cannot be varied.

Limit on nomination

(19) The nomination of adigital community radio broadcasting licensee
for the purposes of subsection (3), (7) or (10) has no effect if the
licensee has already been nominated for the purposes of any of
those subsections in the subsection’s application to another digital
radio multiplex transmitter licence for the designated BSA radio
area.

Transitional

(20) For the purposes of the application of this section before the digital
radio start-up day for the designated BSA radio areg, digital
community radio broadcasting licensee includes an incumbent
digital community radio broadcasting licensee.

118NS Standard access entitlements of national broadcasters

Scope

(1) Thissection appliesto afoundation category 2 digital radio
multiplex transmitter licence for a designated BSA radio area.
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Sandard access entitlements

(2) Each national broadcaster:

(a) isentitled to access to one-ninth of multiplex capacity under
the digital radio multiplex transmitter licence (which
entitlement is called a standard access entitlement); and

(b) may only use that standard access entitlement for the purpose
of providing one or more digital national radio broadcasting
servicesin the designated BSA radio area; and

(c) may transfer the national broadcaster’ s standard access
entitlement to the other national broadcaster.

(3) If astandard access entitlement is transferred as mentioned in
paragraph (2)(c):

(a) the standard access entitlement may be further transferred, or
successively transferred, so long as the holder for the time
being of the standard access entitlement is a national
broadcaster; and

(b) the holder for the time being of the standard access
entitlement is entitled to access to one-ninth of multiplex
capacity under the digital radio multiplex transmitter licence
for the purpose of providing one or more digital national
radio broadcasting services in the designated BSA radio area.

118NT Excess-capacity access entitlements etc.

Scope

(1) Thissection appliesto afoundation digital radio multiplex
transmitter licence for a designated BSA radio areaiif:

() onthedigital start-up day for the area, the multiplex capacity
available under the digital radio multiplex transmitter licence
exceeds the aggregate of

(i) thefractions of multiplex capacity relating to standard
access entitlements that have come into existence under
subsections 118NQ(2) and 118NS(2); and

(ii) thefractions of multiplex capacity reserved under
subsection 118NR(2); or

(b) at any time after the 12-month period beginning on the digital
start-up day for the area, the multiplex capacity available
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under the digital radio multiplex transmitter licence exceeds
the aggregate of:

(i) thefractions of multiplex capacity relating to standard
access entitlements that have come into existence under
subsections 118NQ(2) and 118NS(2); and

(ii) thefractions of multiplex capacity reserved under
subsection 118NR(2);

and an access undertaking isin force in relation to the licence.

Initial level of demand for access to excess multiplex capacity must
be ascertained

(2) If paragraph (1)(a) applies, the digital radio multiplex transmitter
licensee must:

(a) within 90 days after the digital radio start-up day for the
designated BSA radio area, ascertain the level of demand for
access to that excess multiplex capacity from content service
providers who are entitled to provide one or more content
servicesin the designated BSA radio area; and

(b) by notice published on the licensee' s website:

(i) giveat least 30 days notice of the licensee' sintention to
ascertain the level of demand as mentioned in
paragraph (a); and

(i) invite content service providers to express an interest in
having access to that excess multiplex capacity.

Subsequent level of demand for access to excess multiplex capacity
may be ascertained

(3) If paragraph (1)(b) applies, the following provisions have effect:

(a) thedigital radio multiplex transmitter licensee may ascertain
the level of demand for access to that excess multiplex
capacity from content service providers who are entitled to
provide one or more content servicesin the designated BSA
radio area; and

(b) if the licensee proposes to ascertain the level of demand as
mentioned in paragraph (a)—the digital radio multiplex
transmitter licensee must, by notice published on the
licensee’ s website:
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(4)

©)

(6)

(i) giveat least 30 days notice of the licensee' sintention to
ascertain the level of demand as mentioned in
paragraph (a); and

(i) invite content service providersto express an interest in
having access to that excess multiplex capacity.

Demand falls short of excess multiplex capacity

If the demand from interested content service providers for access
to that excess multiplex capacity, as ascertained under whichever
of subsection (2) or (3) is applicable, falls short of that excess
multiplex capacity—each interested content service provider:

(a) isentitled to access to the fraction of multiplex capacity
sought by the interested content service provider (which
entitlement is called an excess-capacity access entitlement);
and

(b) may only use that excess-capacity access entitlement for the
purpose of providing one or more content servicesin the
designated BSA radio area; and

(c) may transfer that excess-capacity access entitlement to
another content service provider who is entitled to provide
one or more content services in the designated BSA radio
area.

The excess-capacity access entitlement referred to in
paragraph (4)(a) commences.

(a) at the end of the 30-day period beginning on the day on
which the demand from interested content service providers
is ascertained under whichever of subsection (2) or (3) is
applicable; or

(b) if the digital radio multiplex transmitter licensee agreesto an
earlier time—at that earlier time.

Demand is greater than excess multiplex capacity

If the demand from interested content service providers for access
to that excess multiplex capacity, as ascertained under whichever
of subsection (2) or (3) is applicable, is greater than that excess
multiplex capacity, the digital radio multiplex transmitter licensee
must:
(a) use an open and transparent auction process to determine
which content service providers are to have access to which
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fractions of multiplex capacity for the purpose of providing
one or more content services in the designated BSA radio
area; and

(b) do so before the end of the 60-day period beginning on the
day on which the demand from interested content service
providersis ascertained under whichever of subsection (2) or
(3) isapplicable.

(7) If, asaresult of an auction process mentioned in subsection (6), a
content service provider isto have access to a particular fraction of
multiplex capacity, the content service provider:

(a) isentitled to access to that fraction of multiplex capacity
(which entitlement is called an excess-capacity access
entitlement); and

(b) may only use that excess-capacity access entitlement for the
purpose of providing one or more content servicesin the
designated BSA radio area; and

(c) may transfer that excess-capacity access entitlement to
another content service provider who is entitled to provide
one or more content services in the designated BSA radio
area

(8) The excess-capacity access entitlement referred to in
paragraph (7)(a) commences.

(a) at the end of the 30-day period beginning on the day on
which the auction process mentioned in subsection (6) is
completed; or

(b) if the digital radio multiplex transmitter licensee agreesto an
earlier time—at that earlier time.

(9) For the purposes of the application of paragraph (8)(a) to a content
service provider, the auction process mentioned in subsection (6) is
compl eted when the content service provider makes the relevant
auction payment.

(10) If an excess-capacity access entitlement is transferred as mentioned
in paragraph (4)(c) or (7)(c):

(a) the excess-capacity access entitlement may be further
transferred, or successively transferred, so long as the holder
for the time being of the excess-capacity access entitlement is
a content service provider who is entitled to provide content
servicesin the designated BSA radio area; and
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(b) the holder for the time being of the excess-capacity access
entitlement is entitled to access to the relevant fraction of
multiplex capacity under the digital radio multiplex
transmitter licence for the purpose of providing one or more
content services in the designated BSA radio area.

(11) This section has effect subject to section 118NV.

118NU Distributed-capacity access entitlements etc.

Scope

(1) Thissection appliesto anon-foundation digital radio multiplex
transmitter licence for adesignated BSA radio areaif an access
undertaking isin force for the licence.

Initial level of demand for accessto multiplex capacity must be
ascertained

(2) Thefollowing provisions have effect:

() thedigital radio multiplex transmitter licensee must, before
commencing to transmit a content service, ascertain the level
of demand for access to multiplex capacity from content
service providers who are entitled to provide one or more
content services in the designated BSA radio area; and

(b) if the licensee proposes to ascertain the level of demand as
mentioned in paragraph (a)—the digital radio multiplex
transmitter licensee must, by notice published on the
licensee’ s website:

(i) giveat least 30 days notice of the licensee’ sintention to
ascertain the level of demand as mentioned in
paragraph (a); and

(i) invite content service providersto express an interest in
having access to that multiplex capacity.

Subsequent level of demand for access to multiplex capacity may
be ascertained

(3) Thefollowing provisions have effect:
(a) thedigital radio multiplex transmitter licensee may, at any
time after commencing to transmit a content service,
ascertain the level of demand for access to multiplex capacity
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from content service providers who are entitled to provide
one or more content services in the designated BSA radio
area; and

(b) if the licensee proposes to ascertain the level of demand as
mentioned in paragraph (a)—the digital radio multiplex
transmitter licensee must, by notice published on the
licensee’ s website:

(i) giveat least 30 days notice of the licensee' sintention to
ascertain the level of demand as mentioned in
paragraph (a); and

(i) invite content service providersto express an interest in
having access to that multiplex capacity.

Demand falls short of multiplex capacity

(4) If the demand from interested content service providers for access
to multiplex capacity, as ascertained under whichever of
subsection (2) or (3) is applicable, falls short of the multiplex
capacity—each interested content service provider:

(a) isentitled to accessto the fraction of multiplex capacity
sought by the interested content service provider (which
entitlement is called a distributed-capacity access
entitlement); and

(b) may only use that distributed-capacity access entitlement for
the purpose of providing one or more content servicesin the
designated BSA radio area; and

(c) may transfer that distributed-capacity access entitlement to
another content service provider who is entitled to provide
one or more content services in the designated BSA radio
area.

(5) The distributed-capacity access entitlement referred to in
paragraph (4)(a) commences:

(a) at the end of the 30-day period beginning on the day on
which the demand from interested content service providers
is ascertained under whichever of subsection (2) or (3) is
applicable; or

(b) if the digital radio multiplex transmitter licensee agreesto an
earlier time—at that earlier time.
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Demand is greater than multiplex capacity

(6) If the demand from interested content service providers for access
to multiplex capacity, as ascertained under whichever of
subsection (2) or (3) is applicable, is greater than the multiplex
capacity, the digital radio multiplex transmitter licensee must:

(a) use an open and transparent auction process to determine
which content service providers are to have access to which
fractions of multiplex capacity for the purpose of providing
one or more content services in the designated BSA radio
area; and

(b) do so before the end of the 60-day period beginning on the
day on which the demand from interested content service
providersis ascertained under whichever of subsection (2) or
(3) isapplicable.

(7) If, asaresult of an auction process mentioned in subsection (6), a
content service provider isto have access to a particular fraction of
multiplex capacity, the content service provider:

(a) isentitled to access to that fraction of multiplex capacity
(which entitlement is called a distributed-capacity access
entitlement); and

(b) may only use that distributed-capacity access entitlement for
the purpose of providing one or more content servicesin the
designated BSA radio area; and

(c) may transfer that distributed-capacity access entitlement to
another content service provider who is entitled to provide
one or more content services in the designated BSA radio
area.

(8) The distributed-capacity access entitlement referred to in
paragraph (7)(a) commences.

(a) at the end of the 30-day period beginning on the day on
which the auction process mentioned in subsection (6) is
completed; or

(b) if the digital radio multiplex transmitter licensee agreesto an
earlier time—at that earlier time.

(9) For the purposes of the application of paragraph (8)(a) to a content
service provider, the auction process mentioned in subsection (6) is
completed when the content service provider makes the relevant
auction payment.
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(10)

(11)

If adistributed-capacity access entitlement istransferred as
mentioned in paragraph (4)(c) or (7)(c):

(a) the distributed-capacity access entitlement may be further
transferred, or successively transferred, so long as the holder
for the time being of the distributed-capacity access
entitlement is a content service provider who is entitled to
provide content services in the designated BSA radio areg;
and

(b) the holder for the time being of the distributed-capacity
access entitlement is entitled to access to the relevant fraction
of multiplex capacity under the digital radio multiplex
transmitter licence for the purpose of providing one or more
content servicesin the designated BSA radio area.

This section has effect subject to section 118NV.

118NV Capacity cap—digital commer cial radio broadcasting

(D

)

©)

licensees

If thereisonly one digita radio multiplex transmitter licence for a
designated BSA radio area, adigital commercia radio
broadcasting licensee is not entitled to access to more than
two-ninths of multiplex capacity under the digital radio multiplex
transmitter licence for the purposes of providing, under the digital
commercia radio broadcasting licence, one or more digital
commercia digital radio broadcasting services in the designated
BSA radio area.

If there are 2 or more digital radio multiplex transmitter licences
for adesignated BSA radio area, adigital commercial radio
broadcasting licensee is not entitled to access to more than the
designated fraction of the total multiplex capacities under those
digital radio multiplex transmitter licences for the purposes of
providing, under the digital commercial radio broadcasting licence,
one or more digital commercial digital radio broadcasting services
in the designated BSA radio area.

For the purposes of subsection (2), the designated fraction of the
total multiplex capacities under those digital radio multiplex
transmitter licencesis asfollows:
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2
Number of digital radio multiplex transmitter licences x 9

118NW Suspension of access entitlements

(1) A standard access entitlement that relates to adigital radio
multiplex transmitter licence is suspended while the licenceis
suspended.

(2) An excess-capacity access entitlement that relatesto adigital radio
multiplex transmitter licence is suspended while the licenceis
suspended.

(3) A distributed-capacity access entitlement that relatesto a digital
radio multiplex transmitter licence is suspended while the licence
is suspended.

118NX Transfer of digital radio multiplex transmitter licence

Sandard access entitlement

(1) Toavoid doubt, if:

(a) acontent service provider has a standard access entitlement
in relation to afraction of multiplex capacity under adigital
radio multiplex transmitter licence; and

(b) thelicenceistransferred;

the transfer does not affect the continuity of the standard access
entitlement.

(2) Subsection (1) does not prevent:
(a) thetransfer of a standard access entitlement under subsection
118NQ(7) or 118NS(2) or (3); or
(b) therevocation of a notice given under subsection 118NR(3),
(7) or (10).

Excess-capacity access entitlement

(3) Toavoid doubt, if:

(a) acontent service provider has an excess-capacity access
entitlement in relation to a fraction of multiplex capacity
under adigital radio multiplex transmitter licence; and
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(b) thelicenceistransferred;

the transfer does not affect the continuity of the excess-capacity
access entitlement.

(4) Subsection (3) does not prevent the transfer of an excess-capacity
access entitlement.

Distributed-capacity access entitlement

(5) To avoid doubt, if:

(a) acontent service provider has a distributed-capacity access
entitlement in relation to afraction of multiplex capacity
under adigital radio multiplex transmitter licence; and

(b) thelicenceistransferred;

the transfer does not affect the continuity of the
distributed-capacity access entitlement.

(6) Subsection (5) does not prevent the transfer of a
distributed-capacity access entitlement.

118NY Renewal of digital radio multiplex transmitter licence

Sandard access entitlement

Q) If:
(a) adigital radio multiplex transmitter licenceis renewed; and

(b) immediately before the expiry of the original licence, a
content service provider held a standard access entitlement in
relation to a fraction of multiplex capacity under the licence;

the entitlement remains in existence while the new licenceisin
force, asif it were a standard access entitlement in relation to the
new licence.

(2) Subsection (1) does not prevent:
(a) thetransfer of a standard access entitlement under subsection
118NQ(7) or 118NS(2) or (3); or
(b) therevocation of a notice given under subsection 118NR(3),
(7) or (10).
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Excess-capacity access entitlement

@) If:

(4)

©)

(6)

(a) adigita radio multiplex transmitter licence is renewed; and
(b) immediately before the expiry of the original licence, a
content service provider held an excess-capacity access
entitlement in relation to afraction of multiplex capacity
under the licence;
the entitlement remains in existence while the new licenceisin
force, asif it were an excess-capacity access entitlement in relation
to the new licence.

Subsection (3) does not prevent the transfer of an excess-capacity
access entitlement.

Distributed-capacity access entitlement

If:
(a) adigital radio multiplex transmitter licenceis renewed; and
(b) immediately before the expiry of the original licence, a
content service provider held a distributed-capacity access
entitlement in relation to afraction of multiplex capacity
under the licence;
the entitlement remains in existence while the new licenceisin

force, asif it were a distributed-capacity access entitlement in
relation to the new licence.

Subsection (5) does not prevent the transfer of a
distributed-capacity access entitlement.

Subdivison D—Enfor cement

118NZ Judicial enforcement of access obligations etc.

(D)

If the Federal Court is satisfied that a digital radio multiplex
transmitter licensee, or a person authorised by adigital radio
multiplex transmitter licensee to operate a multiplex transmitter
under the licence, has contravened any of the following
obligations:

(a) the standard access obligations (if any) that are applicableto
the licence;
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(b) the excess-capacity access obligations (if any) that are
applicable to the licence;

(c) the distributed-capacity access obligations (if any) that are
applicable to the licence;

(d) the obligationsthat are applicable to the licence under
section 118NP;

the Court may, on the application of:

(e) the ACCC; or

(f) any person whose interests are affected by the contravention;

make all or any of the following orders:

(g) an order directing the licensee or the person so authorised to
comply with the obligation;

(h) an order directing the licensee or the person so authorised to
compensate any other person who had suffered loss or
damage as aresult of the contravention;

(i) any other order that the Court thinks appropriate.

(2) The Federal Court may discharge or vary an order granted under
this section.

118P Enforcement of access undertakings

(1) Thissection appliesif an access undertaking isin forcein relation
to adigital radio multiplex transmitter licence.

(2) If:
(a) the ACCC; or
(b) aperson (the affected person) whose interests are affected by
the access undertaking;
thinks that another person (the third person) has breached the
access undertaking, the ACCC or the affected person may apply to
the Federal Court for an order under subsection (3).

(3) If the Federa Court is satisfied that the third person has breached
the access undertaking, the Court may make all or any of the
following orders:

(a) an order directing the third person to comply with the access
undertaking;

(b) an order directing the third person to compensate any other
person who has suffered loss or damage as a result of the
breach;
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(c) any other order that the Court thinks appropriate.

(4) The Federal Court may discharge or vary an order granted under
this section.

Subdivision E—External audits

118PA External audits

Scope

(1) Thissection appliesif:
(@) an accessundertaking isinforcein relation to adigital radio
multiplex transmitter licence; and
(b) apersonis:
(i) thelicensee of the licence; or

(ii) aperson authorised by the licensee to operate a
multiplex transmitter under the licence; and

(c) the ACCC has reasonable grounds to suspect that the person
has breached, is breaching, or is proposing to breach:

(i) the access undertaking; or

(ii) any of the standard access obligations (if any) that are
applicable to the licence; or

(iii) any of the excess-capacity access obligations (if any)
that are applicable to the licence; or

(iv) any of the distributed-capacity access obligations (if
any) that are applicableto the licence; or

(v) the obligations that are applicable to the licence under
section 118NP.

Requirement

(2) The ACCC may, by written notice given to the person, require the
person to:

(@) appoint an external auditor; and

(b) arrange for the external auditor to carry out an external audit
of whichever of the following is specified in the notice:

(i) the person’s compliance with the access undertaking; or

(ii) one or more specified aspects of the person’s
compliance with the access undertaking; or
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(iii) the person’s compliance with the standard access
obligations (if any) that are applicable to the licence; or
(iv) oneor more specified aspects of the person’s
compliance with the standard access obligations (if any)
that are applicable to the licence; or
(v) the person’s compliance with the excess-capacity access
obligations (if any) that are applicable to the licence; or
(vi) oneor more specified aspects of the person’s
compliance with the excess-capacity access obligations
(if any) that are applicable to the licence; or
(vii) the person’s compliance with the distributed-capacity
access obligations (if any) that are applicable to the
licence; or
(viii) one or more specified aspects of the person’s
compliance with the distributed-capacity access
obligations (if any) that are applicable to the licence; or
(ix) the person’s compliance with the obligations that are
applicable to the licence under section 118NP; or
(x) one or more specified aspects of the person’s
compliance with the obligations that are applicable to
the licence under section 118NP; and
(c) arrange for the external auditor to give the person awritten
report (the audit report) setting out the results of the audit;
and
(d) givethe ACCC acopy of the audit report within:
(i) the period specified in the notice; or
(ii) if the ACCC allows alonger period—that longer period.

(3) The notice must specify:
(a) the mattersto be covered by the audit; and
(b) theform of the audit report and the kinds of detailsit isto
contain.

(4) The mattersthat may be specified under paragraph (3)(a) may
include any or al of the following:
() an assessment of the person’s existing capacity to comply
with the access undertaking;
(b) an assessment of what the person will need to do, or continue
to do, to comply with the access undertaking;
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(c) an assessment of the person’ s existing capacity to comply
with the standard access obligations (if any) that are
applicable to the licence;

(d) an assessment of what the person will need to do, or continue
to do, to comply with the standard access obligations (if any)
that are applicable to the licence;

(e) an assessment of the person’s existing capacity to comply
with the excess-capacity obligations (if any) that are
applicable to the licence;

(f) an assessment of what the person will need to do, or continue
to do, to comply with the excess-capacity obligations (if any)
that are applicable to the licence;

(g) an assessment of the person’s existing capacity to comply
with the distributed-capacity obligations (if any) that are
applicable to the licence;

(h) an assessment of what the person will need to do, or continue
to do, to comply with the distributed-capacity obligations (if
any) that are applicable to the licence;

(i) an assessment of the person’s existing capacity to comply
with the obligations that are applicable to the licence under
section 118NP;

(j) an assessment of what the person will need to do, or continue
to do, to comply with the obligations that are applicable to
the licence under section 118NP.

(5) Subsection (4) does not limit paragraph (3)(a).
Compliance

(6) The person must comply with anotice under subsection (2).

118PB Eligibility for appointment

(1) Anindividual is not eligible to be appointed by a person (the first
person) in accordance with arequirement covered by paragraph
118PA(2)(a) if theindividual is an officer, employee or agent of:

(a) thefirst person; or
(b) another person who isin aposition to exercise control of the
digital radio multiplex transmitter licence concerned; or
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(c) acompany, where another person isin a position to exercise
control of the company and the digital radio multiplex
transmitter licence concerned.

Application of control rules

(2) Schedule 1 to the Broadcasting Services Act 1992 applies for the
purposes of paragraphs (1)(b) and (c) in a corresponding way to the
way inwhich it applies for the purposes of Part 5 of that Act.

118PC External auditor may haveregard to the results of previous
audit

In carrying out an external audit in accordance with a notice under
section 118PA, an external auditor may, if:
(a) an external audit was completed under that section within the
last preceding 2 years; and
(b) the external auditor is satisfied that the previous audit is still
relevant;
have regard to the results of the previous audit.

118PD External auditors
(1) The ACCC may, by writing, authorise a specified individual to be
an external auditor for the purposes of this Division.

Note 1: For specification by class, see subsection 46(3) of the Acts
Interpretation Act 1901.

Note 2: For variation and revocation, see subsection 33(3) of the Acts
Interpretation Act 1901.

(2) Anauthorisation under subsection (1) is not alegidative
instrument.

Subdivison F—Review of decisions

118PE Review by Australian Competition Tribunal

(1) A person whose interests are affected by a decision of the ACCC
under subsection 118NF(2) or (5) or 118NH(3), (6) or (11) may
apply in writing to the Australian Competition Tribunal for a
review of the decision.
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(2) The application must be made within 21 days after the ACCC
made the decision.

(3) The Australian Competition Tribunal must review the decision.

118PF Functions and powersof Australian Competition Tribunal

Decision on review

(1) Onareview of adecision of the ACCC under subsection 118NF(2)
or (5) or 118NH(3), (6) or (11), the Australian Competition
Tribunal may make a decision:

(@) inany case—affirming the ACCC’ s decision; or
(b) inthe case of areview of adecision of the ACCC under
subsection 118NF(2) to accept an access undertaking—
setting aside the ACCC’ s decision; or
(c) inthe case of areview of adecision of the ACCC under
subsection 118NF(2) to reject an access undertaking—both:
(i) setting aside the ACCC’ s decision; and
(ii) in substitution for the decision so set aside, to accept the
undertaking; or
(d) inthe case of areview of adecision of the ACCC to make a
determination under subsection 118NF(5)—setting aside the
ACCC'sdecision; or
(e) inthe case of areview of adecision of the ACCC to make a
determination under subsection 118NF(5)—both:
(i) setting aside the ACCC’ s decision; and
(if) in substitution for the decision so set aside, to make a
determination under that subsection; or
() inthe case of areview of adecision of the ACCC under
subsection 118NH(3) to accept a variation of an access
undertaking—setting aside the ACCC'’ s decision; or
(g) inthe case of areview of adecision of the ACCC under
subsection 118NH(3) to reject a variation of an access
undertaking—Dboth:
(i) setting aside the ACCC’ s decision; and
(if) insubstitution for the decision so set aside, to accept the
variation; or
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(h) inthe case of areview of adecision of the ACCC to make a
determination under subsection 118NH(6) or (11)—setting
aside the ACCC’ s decision; or

(i) inthe case of areview of adecision of the ACCC to make a
determination under subsection 118NH(6) or (11)—both:
(i) setting aside the ACCC’ s decision; and
(i) in substitution for the decision so set aside, to make a
determination under that subsection;

and, for the purposes of the review, the Australian Competition
Tribunal may perform all the functions and exercise all the powers
of the ACCC.

(2) A decision by the Australian Competition Tribunal:
(a) affirming adecision of the ACCC; or
(b) setting aside a decision of the ACCC; or
(c) madein substitution for a decision of the ACCC,;

istaken, for the purposes of this Act (other than section 118PE or
this section), to be a decision of the ACCC.

Conduct of review

(3) For the purposes of areview by the Australian Competition
Tribunal, the member of the Australian Competition Tribunal
presiding at the review may require the ACCC to give such
information, make such reports and provide such other assistance
to the Australian Competition Tribunal as the member specifies.

(4) For the purposes of areview, the Australian Competition Tribunal
may have regard only to:

(a) any information given, documents produced or evidence
given to the ACCC in connection with the making of the
decision to which the review relates; and

(b) any other information that was referred to in the ACCC's
reasons for making the decision to which the review relates.

Australian Competition Tribunal to make decision within 6 months

(5) If:
(a) aperson appliesto the Australian Competition Tribunal for a
review of adecision of the ACCC under subsection
118NF(2) or (5) or 118NH(3), (6) or (11); and
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(b) the Australian Competition Tribunal does not make a
decision under subsection (1) of this section on the review
within 6 months after receiving the application for review;

the Australian Competition Tribunal is taken to have made, at the
end of that 6-month period, whichever of the following decisionsis
applicable:

(c) inthe case of areview of adecision of the ACCC under
subsection 118NF(2) to accept an access undertaking—a
decision setting aside the ACCC’ s decision;

(d) inthe case of areview of adecision of the ACCC under
subsection 118NF(2) to reject an access undertaking:

(i) adecision setting aside the ACCC’ sdecision; and
(i) insubstitution for the decision so set aside, a decision to
accept the undertaking;

(e) inthe case of areview of adecision of the ACCC to make a
determination under subsection 118NF(5)—a decision setting
aside the ACCC' s decision; or

(f) inthe case of areview of adecision of the ACCC under
subsection 118NH(3) to accept avariation of an access
undertaking—a decision setting aside the ACCC’ s decision;

(9) inthe case of areview of adecision of the ACCC under
subsection 118NH(3) to reject a variation of an access
undertaking:

(i) adecision setting aside the ACCC’ sdecision; and
(i) in substitution for the decision so set aside, a decision to
accept the variation;

(h) inthe case of areview of adecision of the ACCC to make a
determination under subsection 118NH(6) or (11)—a
decision setting aside the ACCC'’ s decision.

Extension of decision-making period

(6) The Australian Competition Tribunal may, by written notice given
to the applicant for review, extend or further extend the 6-month
period referred to in subsection (5), so long as:

() the extension or further extension isfor a period of not more
than 3 months; and

(b) the notice includes a statement explaining why the Australian
Competition Tribunal has been unable to make a decision on
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the review within that 6-month period or that 6-month period
as previoudy extended, as the case may be.

(7) Assoon as practicable after the Australian Competition Tribunal
gives anotice under subsection (6), the Australian Competition
Tribunal must cause a copy of the notice to be made available on
the internet.

Time of acceptance of undertaking

(8) To avoid doubt, if the Australian Competition Tribunal makes a
decision to accept an access undertaking, the time of acceptance of
the undertaking is the time when the Australian Competition
Tribunal made its decision.

Note: Division 2 of Part IX of the Competition and Consumer Act 2010
applies to proceedings before the Australian Competition Tribunal.

118PG Provisionsthat do not apply in relation to a Australian
Competition Tribunal review

Division 1 of Part I X of the Competition and Consumer Act 2010
does not apply in relation to areview by the Australian
Competition Tribunal of a decision made by the ACCC under
subsection 118NF(2) or (5) or 118NH(3), (6) or (11).

118PH Statement of reasonsfor reviewable decision—specification
of documents

(1) If the ACCC:
() makes adecision referred to in section 118PE; and
(b) givesaperson awritten statement setting out the reasons for
the decision,

the statement must specify the documents that the ACCC examined
in the course of making the decision.

(2) If adocument is specified under subsection (1), information in the
document is taken, for the purposes of paragraph 118PF(4)(b), to
be referred to in the ACCC' s reasons for making the decision.
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Subdivision G—Injunctions

118PI Injunctions

Restraining injunctions

Q) If:
(a) apersonis:
(i) adigital radio multiplex transmitter licensee; or
(if) aperson authorised by adigital radio multiplex
transmitter licensee to operate a multiplex transmitter
under the licence; and

(b) the person has engaged, is engaging or is proposing to
engage, in any conduct in contravention of this Division;
the Federal Court may, on the application of the ACCC, grant an
injunction:
(c) restraining the person from engaging in the conduct; and

(d) if, in the court’s opinion, it is desirable to do so—requiring
the person to do something.

Performance injunctions

(2) If:
(a) apersonis:
(i) adigital radio multiplex transmitter licensee; or
(ii) aperson authorised by adigital radio multiplex
transmitter licensee to operate a multiplex transmitter
under the licence; and

(b) the person has refused or failed, or isrefusing or failing, or is
proposing to refuse or fail, to do an act or thing; and
(c) therefusal or failure was, is or would be a contravention of
this Division;
the Federal Court may, on the application of the ACCC, grant an
injunction requiring the person to do that act or thing.
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118PJ Interim injunctions

Grant of interiminjunction

(1) If an application is made to the Federal Court for an injunction
under section 118PI against a person who is:

(a) adigita radio multiplex transmitter licensee; or
(b) aperson authorised by adigital radio multiplex transmitter
licensee to operate a multiplex transmitter under the licence;
the court may, before considering the application, grant an interim
injunction restraining the person from engaging in conduct of a
kind referred to in that section.

No undertakings as to damages

(2) The Federal Court is not to require an applicant for an injunction
under section 118PI, as a condition of granting an interim
injunction, to give any undertakings as to damages.

118PK Discharge or variation of injunctions

The Federal Court may discharge or vary an injunction granted
under this Subdivision.

118PL Certain limitson granting injunctions not to apply
Restraining injunctions

(1) The power of the Federal Court under this Subdivision to grant an
injunction restraining a person from engaging in conduct of a
particular kind may be exercised:

(a) if the court is satisfied that the person has engaged in conduct
of that kind—whether or not it appears to the court that the
person intends to engage again, or to continue to engage, in
conduct of that kind; or

(b) if it appearsto the court that, if an injunction is not granted, it
islikely that the person will engage in conduct of that kind—
whether or not the person has previously engaged in conduct
of that kind and whether or not there is an imminent danger
of substantial damage to any person if the person engagesin
conduct of that kind.
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Performance injunctions

(2) The power of the Federal Court to grant an injunction requiring a
person to do an act or thing may be exercised:

(a) if the court is satisfied that the person has refused or failed to
do that act or thing—whether or not it appears to the court
that the person intends to refuse or fail again, or to continue
to refuse or fail, to do that act or thing; or

(b) if it appearsto the court that, if an injunction is not granted, it
islikely that the person will refuse or fail to do that act or
thing—whether or not the person has previously refused or
failed to do that act or thing and whether or not thereisan
imminent danger of substantial damage to any person if the
person refuses or failsto do that act or thing.

118PM Other powersof the Federal Court unaffected

The powers conferred on the Federal Court under this Subdivision
are in addition to, and not instead of, any other powers of the court,
whether conferred by this Act or otherwise.

Subdivison H—M iscellaneous

118PN Annual reports

(1) Thissection appliesif an access undertaking in relation to a digital
radio multiplex transmitter licence was in force during the whole or
apart of afinancial year.

(2) Thelicensee must, within 60 days after the end of the financial
year, give the ACCC areport about such matters as:
(a) are specified in the Procedural Rules; and
(b) relateto:
(i) compliance during that financial year with the access
undertaking; or
(if) compliance during that financial year with the standard
access obligations (if any) applicable to the licence; or
(iif) compliance during that financial year with the

excess-capacity access obligations (if any) applicable to
the licence; or
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(iv) compliance during that financial year with the
distributed-capacity access obligations (if any)
applicable to the licence; or

(v) compliance during that financial year with the
obligations that are applicable to the licence under
section 118NP.

118PO Procedural Rules

(1) The ACCC may, by legidative instrument, make rules:

(@) making provision for, or in relation to, the practice and
procedure to be followed by the ACCC in performing
functions, or exercising powers, under this Division; or

(b) making provision for, or in relation to, al matters and things
incidental to any such practice or procedure, or necessary or
convenient to be prescribed for the conduct of any business
of the ACCC under this Division; or

(c) prescribing matters required or permitted by any other
provision of this Division to be prescribed by the Procedural
Rules.

(2) Rulesunder subsection (1) areto be known as Procedural Rules.

(3) The Procedural Rules may make provision for, or in relation to,
any or al of thefollowing:

(a) the confidentiality of information or documents given to the
ACCC by a person who gave the ACCC an access
undertaking or avariation of an access undertaking;

(b) theform and content of access undertakings, variations or
other documents given to the ACCC under this Division;

(c) requiring the ACCC to give information to the ACMA about
the operation of this Division;

(d) requiring the ACMA to giveinformation to the ACCC that is
relevant to the operation of this Division.

(4) The Procedural Rules may make provision for, or inrelation to, a
matter by empowering the ACCC to make decisions of an
administrative character.
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(5) The Procedural Rules may provide that the ACCC may refuse to
consider an access undertaking if:
(@) the ACCC issatisfied that the access undertaking:
(i) isfrivolous; or
(ii) isvexatious; or
(iii) was not given in good faith; or
(b) the ACCC has reason to believe that the access undertaking
was given for the purpose, or for purposes that include the
purpose, of frustrating or undermining the effective
administration of this Division.

(6) Subsections (3), (4) and (5) do not limit subsection (1).

118PP Constitutional safety net

(1) If the operation of this Division or section 109C would result in an
acquisition of property from a person otherwise than on just terms,
the Commonwealth is liable to pay areasonable amount of
compensation to the person.

(2) If the Commonwealth and the person do not agree on the amount
of the compensation, the person may institute proceedingsin the
Federal Court for the recovery from the Commonwealth of such
reasonable amount of compensation as the court determines.

(3) Inthissection:

acquisition of property has the same meaning as in paragraph
51(xxxi) of the Constitution.

just terms has the same meaning as in paragraph 51(xxxi) of the
Constitution.
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Division 4C—Accessto broadcasting transmission towers
etc. by digital radio multiplex transmitter
licensees and authorised persons

Subdivision A—Introduction

118Q Simplified outline

The following isasimplified outline of this Division:

*  Theowner or operator of abroadcasting transmission tower
must provide the following persons with access to the tower:

(@) digital radio multiplex transmitter licensees;

(b) persons authorised by digital radio multiplex
transmitter licensees under section 114.

e The owner or operator of a designated associated facility must
provide the following persons with access to the facility:

(@ digital radio multiplex transmitter licensees;

(b) personsauthorised by digital radio multiplex
transmitter licensees under section 114.

*  Theowner or operator of abroadcasting transmission tower
must provide the following persons with access to the site of
the tower:

(@ digital radio multiplex transmitter licensees,

(b) persons authorised by digital radio multiplex
transmitter licensees under section 114.
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118QA Definitions
In this Division:

broadcasting transmission tower has the same meaning asin
Schedule 4 to the Broadcasting Services Act 1992.

business day means a day that is not a Saturday, a Sunday or a
public holiday in the place concerned.

designated associated facility has the meaning given by
section 118QB.

designated content service means a service mentioned in
paragraph 109B(1)(f), (g) or (h).

facility includes apparatus, equipment, a structure, aline or an
electricity cable or wire.

site means:
(a) land; or
(b) abuilding on land; or
(c) astructure on land.

118QB Designated associated facilities

For the purposes of this Division, a designated associated facility
means any of the following facilities:
(d) anantenna;
(b) acombiner;
(c) afeeder system;
(d) afacility of akind specified in the regulations;
where:
(e) thefacility is, or isto be, associated with a
radiocommuni cations transmitter; and
(f) thefacility isused, or capable of being used, in connection
with the transmission of one or more designated content
services.
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118QC Extended meaning of access

(1) For the purposes of this Division, giving access to a broadcasting
transmission tower includes replacing the tower with another tower
located on the same site and giving access to the replacement
tower.

(2) For the purposes of this Division, giving access to a designated
associated facility includes:
(a) replacing the facility with another facility located on the
same site and giving access to the replacement facility; or
(b) giving accessto aservice provided by means of the
designated associated facility.

(3) For the purposes of this Division, giving accessto a site on which
is situated a broadcasting transmission tower includes replacing the
tower with another tower located on the site.

Subdivision B—Access to broadcasting transmission tower s etc.
by digital radio multiplex transmitter licensees

1180QD Accessto broadcasting transmission towers

(1) The owner or operator of a broadcasting transmission tower must,
if requested to do so by a person (the access seeker) whois:
(a) adigital radio multiplex transmitter licensee; or
(b) aperson authorised by adigital radio multiplex transmitter
licensee under section 114;
give the access seeker access to the tower.

(2) The owner or operator of the broadcasting transmission tower is
not required to comply with subsection (1) unless:

(8) theaccessis provided for the sole purpose of enabling the
access seeker to install or maintain either or both of the
following:

(i) amultiplex transmitter;

(i) associated facilities;
used, or for use, wholly or principally in connection with the
transmission of one or more designated content servicesin
accordance with the digital radio multiplex transmitter
licence concerned; and
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(b) the access seeker gives the owner or operator reasonable
notice that the access seeker requires the access.

Compliance not technically feasible

(3) The owner or operator of a broadcasting transmission tower is not
required to comply with subsection (1) if thereisin force awritten
certificate issued by the ACMA stating that, in the ACMA’s
opinion, compliance with subsection (1) in relation to that tower is
not technically feasible.

(4) In determining whether compliance with subsection (1) in relation
to atower istechnically feasible, the ACMA must have regard to:

(&) whether complianceislikely to result in significant
difficulties of atechnical or engineering nature; and

(b) whether complianceislikely to result in a significant threat
to the health or safety of persons who operate, or work on,
the tower; and

(c) if complianceislikely to have aresult referred to in
paragraph (a) or (b)—whether there are practicable means of
avoiding such aresult, including (but not limited to):

(i) changing the configuration or operating parameters of a
facility situated on the tower; and

(ii) making aterations to the tower; and
(d) such other matters (if any) asthe ACMA considers relevant.

Issue of certificate

(5) If the ACMA receives arequest to make a decision about the issue
of a certificate under subsection (3), the ACMA must use its best
endeavours to make that decision within 10 business days after the
request was made.

118QE Accessto designated associated facilities
Scope

(1) Thissection appliesto adesignated associated facility if the facility
issituated on, at, in or under:

(a) abroadcasting transmission tower; or

(b) the site on which a broadcasting transmission tower is
situated.
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Access to designated associated facilities

(2) The owner or operator of the designated associated facility must, if
requested to do so by a person (the access seeker) who is:
(a) adigital radio multiplex transmitter licensee; or
(b) aperson authorised by adigital radio multiplex transmitter
licensee under section 114;
give the access seeker access to the facility.

(3) The owner or operator of the designated associated facility is not
required to comply with subsection (2) unless:

(a) the accessis provided for the sole purpose of enabling the

access seeker to use:
(i) thefacility; or
(ii) aservice provided by means of the facility;

wholly or principally in connection with the transmission of
one or more designated content servicesin accordance with
the digital radio multiplex transmitter licence concerned; and

(b) the access seeker gives the owner or operator reasonable
notice that the access seeker requires the access.

Compliance not technically feasible

(4) The owner or operator of a designated associated facility is not
required to comply with subsection (2) if thereisin force awritten
certificate issued by the ACMA stating that, in the ACMA’s
opinion, compliance with subsection (2) in relation to that facility
is not technically feasible.

(5) In determining whether compliance with subsection (2) in relation
to afacility istechnically feasible, the ACMA must have regard to:
(&) whether complianceislikely to result in significant
difficulties of atechnical or engineering nature; and
(b) whether complianceislikely to result in a significant threat
to the health or safety of persons who operate, or work on, a
facility situated on the site; and
(c) if complianceislikely to have aresult referred to in
paragraph (a) or (b)—whether there are practicable means of
avoiding such aresult, including (but not limited to):
(i) changing the configuration or operating parameters of a
facility situated on the site; and
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(if) making alterations to afacility situated on the site; and
(d) such other matters (if any) asthe ACMA considers relevant.

Issue of certificate

(6) If the ACMA receives arequest to make a decision about the issue
of acertificate under subsection (4), the ACMA must use its best
endeavours to make that decision within 10 business days after the
reguest was made.

Exemptions
(7) Theregulations may provide for exemptions from subsection (2).

(8) Regulations made for the purposes of subsection (7) may make
provision with respect to a matter by conferring on the ACCC a
power to make adecision of an administrative character.

118QF Accessto sites of broadcasting transmission towers

(1) The owner or operator of a broadcasting transmission tower must,
if requested to do so by a person (the access seeker) whois:

() adigital radio multiplex transmitter licensee; or

(b) aperson authorised by adigital radio multiplex transmitter
licensee under section 114;

give the access seeker accessto asiteif:
(c) thetower issituated on the site; and
(d) either:
(i) the siteis owned, occupied or controlled by the owner
or operator of the tower; or

(if) the owner or operator of the tower has aright (either
conditional or unconditional) to use the site.

(2) The owner or operator of the broadcasting transmission tower is
not required to comply with subsection (1) unless:

(a) the accessis provided for the sole purpose of enabling the
access seeker to install or maintain either or both of the
following:

(i) amultiplex transmitter;
(i) associated facilities;
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©)

(4)

()

used, or for use, wholly or principally in connection with the
transmission of one or more designated content servicesin
accordance with the digital radio multiplex transmitter
licence concerned; and

(b) the access seeker gives the owner or operator reasonable
notice that the access seeker requires the access.

Compliance not technically feasible

The owner or operator of a broadcasting transmission tower is not
required to comply with subsection (1) if thereisin force awritten
certificate issued by the ACMA stating that, inthe ACMA’s
opinion, compliance with subsection (1) in relation to that tower is
not technically feasible.

In determining whether compliance with subsection (1) in relation
to asiteistechnicaly feasible, the ACMA must have regard to:
(@) whether complianceislikely to result in significant
difficulties of atechnical or engineering nature; and
(b) whether complianceislikely to result in a significant threat
to the health or safety of persons who operate, or work on, a
facility situated on the site; and
(c) if complianceislikely to have aresult referred to in
paragraph (a) or (b)—whether there are practicable means of
avoiding such aresult, including (but not limited to):
(i) changing the configuration or operating parameters of a
facility situated on the site; and

(if) making aterationsto afacility situated on the site; and
(d) such other matters (if any) asthe ACMA considers relevant.

Issue of certificate

If the ACMA receives a request to make a decision about the issue
of a certificate under subsection (3), the ACMA must use its best
endeavours to make that decision within 10 business days after the
reguest was made.
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118QG Termsand conditions of access

(1)

)

©)

Access to broadcasting transmission towers

The owner or operator of a broadcasting transmission tower must
comply with subsection 118QD(1) on such terms and conditions as
are:

(a) agreed between the following parties:
(i) the owner or operator;
(ii) the access seeker (within the meaning of that
subsection); or
(b) failing agreement, determined by an arbitrator appointed by
the parties.

If the partiesfail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

Access to designated associated facilities

The owner or operator of adesignated associated facility must
comply with subsection 118QE(2) on such terms and conditions as
are:
(a) agreed between the following parties:
(i) the owner or operator;
(i) the access seeker (within the meaning of that
subsection); or
(b) failing agreement, determined by an arbitrator appointed by
the parties.

If the parties fail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

Access to sites of broadcasting transmission towers

The owner or operator of abroadcasting transmission tower must
comply with subsection 118QF(1) on such terms and conditions as
are:
(a) agreed between the following parties:
(i) the owner or operator;

(ii) the access seeker (within the meaning of that
subsection); or
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(b) failing agreement, determined by an arbitrator appointed by
the parties.
If the parties fail to agree on the appointment of an arbitrator, the
ACCC isto be the arbitrator.

Conduct of arbitration

(4) Theregulations may make provision for and in relation to the
conduct of an arbitration under this section.

(5) Theregulations may provide that, for the purposes of a particular
arbitration conducted by the ACCC under this section, the ACCC
may be constituted by a single member, or a specified number of
members, of the ACCC. For each such arbitration, that member or
those members are to be nominated in writing by the Chair of the
ACCC.

(6) Subsection (5) does not limit subsection (4).

118QH Coderelating to access

(1) The ACCC may, by legidative instrument, make a Code setting out
conditions that are to be complied with in relation to the provision
of access under this Division.

(2) Before making an instrument under subsection (1), the ACCC must
consult:
(a) digita radio multiplex transmitter licensees; and
(b) owners and operators of broadcasting transmission towers;
and
(c) owners and operators of designated associated facilities.

(3) An access seeker (within the meaning of subsection 118QD(1),
118QE(2) or 118QF(1)) must comply with the Code.

(4) The owner or operator of abroadcasting transmission tower must
comply with the Code, to the extent to which the Code relates to
the provision of access under section 118QD or 118QF.

(5) The owner or operator of adesignated associated facility must
comply with the Code, to the extent to which the Code relates to
the provision of access under section 118QE.
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Subdivison C—M iscellaneous

118QI Arbitration—acquisition of property

(1) Thissection appliesto aprovision of this Division that authorises
the conduct of an arbitration (whether by the ACCC or another
person).

(2) The provision has no effect to the extent (if any) to which it
purports to authorise the acquisition of property if that acquisition:

(a) isotherwise than on just terms; and

(b) would beinvalid because of paragraph 51(xxxi) of the
Constitution.

(3) Inthissection:

acquisition of property has the same meaning as in paragraph
51(xxxi) of the Constitution.

just terms has the same meaning as in paragraph 51(xxxi) of the
Constitution.

118QJ Relationship between this Division and the National
Transmission Network Sale Act 1998

Part 3 of the National Transmission Network Sale Act 1998 does
not apply in relation to an access seeker seeking access to:

(a) abroadcasting transmission tower; or

(b) asite;
to the extent to which this Division appliesin relation to the access
seeker seeking access to that tower or site.
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Division 5—Qualified operators

119 ACMA to determinethe need for qualified operators

The ACMA may determine, by written instrument, that persons
operating transmitters under transmitter licencesincluded in aclass
of transmitter licences specified in the instrument must be qualified
operators.

120 Applicationsfor certificates of proficiency

(D)

)

A person who wishes to be aqualified operator in relation to one or
more such classes of transmitter licences may apply to the ACMA
for a certificate of proficiency.

The application must be in aform approved by the ACMA.

121 Issuing certificates of proficiency

(D

)

©)

Subject to section 122, the ACMA may issue to the applicant a
certificate of proficiency in writing certifying that the holder of the
certificate istaken to be a qualified operator in relation to a
specified class of transmitter licences.

The classes of transmitter licences so specified are to be any or all
of the classes of transmitter licences for which determinations
under section 119 arein force.

If the ACMA refusesto issue a certificate of proficiency, it must
give the applicant awritten notice of the refusal together with a
statement of its reasons.

Note: Refusals to issue certificates of proficiency are reviewable under
Part 5.6.

122 Restrictionson issuing certificates of proficiency

(D

The ACMA must not issue a certificate of proficiency unless:
() the ACMA issatisfied that the applicant has reached the
minimum age in relation to the class of certificates in which
the certificate is included; and
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(b) the ACMA:

(i) issatisfied that the applicant has achieved satisfactory
resultsin approved examinations or in examinations
conducted under the regulations; or

(i) issatisfied, upon reasonable grounds, that the applicant
would probably achieve such results.

(2) Inthissection:

approved examination means an examination conducted by:
(@) the ACMA; or
(b) abody or organisation approved by the ACMA, by written
instrument, for the purposes of this section; or

(c) an examination approved by the ACMA, by written
instrument, for the purposes of this section.

minimum age, in relation to a class of certificates, means the age
that the ACMA, by notice published in the Gazette, declares to be
the minimum age for the purposes of this section in relation to that
class.

122A Delegating the power to issue certificates of proficiency

(1) The ACMA may, by writing, delegate the power to issue a

certificate of proficiency under section 121 to a body or
organisation approved by the ACMA as mentioned in
paragraph (b) of the definition of approved examination in
subsection 122(2).

(1A) If, under section 50 of the Australian Communications and Media

Authority Act 2005, the ACMA has delegated the power referred to
in subsection (1) of this section to a Division of the ACMA, the
following provisions have effect:

(a) the Division may delegate the power to a body or
organisation referred to in subsection (1) of this section;

(b) subsections 52(2), (3), (4), (5) and (6) of the Australian
Communications and Media Authority Act 2005 have effect
asif the delegation by the Division were a delegation under
section 52 of that Act.
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(2) However, the delegate is not entitled to make afinal decision
refusing to issue a certificate of proficiency. If the delegate decides
not to issue the certificate, the delegate must refer the application,
for afina decision, to:

(a) the ACMA, if the delegation to the delegate was under
subsection (1); or

(b) the Division that delegated the power, if the delegation to the
delegate was under subsection (1A).

(3) The powers conferred on the ACMA by subsection (1), and on a
Division of the ACMA by subsection (1A), arein addition to the
powers conferred by section 238 of this Act and by sections 50, 51
and 52 of the Australian Communications and Media Authority Act
2005.

123 Re-examination of qualified operators

(D If, at any time:

(@) the ACMA has reasonable grounds for believing that a
qualified operator will probably be unable to achieve
satisfactory results in an examination of the kind referred to
in paragraph 122(1)(b);

the ACMA may:

(b) giveto the operator awritten request that the operator submit
himself or herself to an examination, or afurther
examination, of that kind.

(2) Therequest must set out:
(a) particulars of the examination in question; and
(b) thetime and place of the examination; and
(c) the effect of subparagraph 124(3)(b)(iii).

124 Cancelling certificates of proficiency

(1) The ACMA may, by written notice given to a qualified operator,
cancel the operator’ s certificate of proficiency.

(2) The notice must give the reasons for the cancellation.

(3) Indeciding whether to cancel the certificate, the ACMA must have
regard to:
(a) al mattersthat it considers relevant; and
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(b) without limiting paragraph (a), the following matters:
(i) any mattersto which the ACMA must have regard in
deciding whether to issue a certificate of proficiency;

(ii) whether the ACMA is satisfied, that the operator has
failed to achieve satisfactory results in an examination
or further examination referred to in section 123;

(iif) whether the operator has refused or failed, without
reasonable excuse, to comply with arequest under
section 123;

(iv) whether the operator has been convicted of an offence
against the regulations,

(iva) whether the operator has been convicted of an offence
against section 136.1 or 137.1 of the Criminal Code that
relates to this Act;

(v) whether the ACMA is satisfied that the operator has
contravened rules relating to the conduct or
administration of an examination of the kind referred to
in paragraph 122(1)(b).

Note: Cancellations of certificates of proficiency are reviewable under
Part 5.6.

(4) If:
(a) aperson has been issued with a certificate of proficiency; and
(b) the ACMA subsequently cancels the certificate;

the person must not fail to return the certificate to the ACMA,
either by hand or by certified mail, within 7 days after receiving
notification of the cancellation.

Penalty: 20 penalty units.

(5) Subsection (4) does not apply if the person has a reasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3) of the Criminal Code).

(6) Subsection (4) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 6—Suspending and cancelling appar atus licences:
general

Subdivision A—General provisions

125 Application of this Subdivision

(1) Subject to subsection (2), this Subdivision applies to an apparatus
licenceif the ACMA is satisfied that the licensee, or a person
authorised by the licensee to operate a radiocommunications device
under the licence, has:

(a) contravened a condition of the licence (other than a condition
set out in paragraph 109A(1)(g), (ga), (i), (ia), (ib), (ic), (id),
(ie), (if), (ij) or (j) or subsection 109A(2) or (3)), or in any
other way contravened this Act; or

(b) operated a radiocommunications device under the licence, or
purportedly under the licence:

(i) incontravention of any other law (whether written or
unwritten) of the Commonwealth, a State or a Territory;
or

(i) inthe course of contravening such alaw.
(2) This Subdivision does not apply to transmitter licences issued
under section 101A, 101B, 101C, 102 or 102A.
126 Suspending apparatus licences

(1) The ACMA may, by written notice given to the licensee, suspend
the apparatus licence.

Note: Suspensions of apparatus licences are reviewable under Part 5.6.
(2) The notice must give the reasons for suspending the licence.

(3) The ACMA may, at any time, by written notice given to the
licensee, revoke the suspension of the licence.
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127 Period of suspension

(1) Subject to subsection (2), the suspension of the apparatus licence,
unlessit is sooner revoked, ceases:
(a) if, within 28 days after the suspension, proceedings for an
offence against this Act are ingtituted against the licensee, or
against a person authorised by the licensee to operate a
radiocommuni cations device under the licence, and he or she
is convicted of the offence—on the expiration of 14 days
after the date of the conviction; or

(b) if such proceedings are instituted within 28 days after the
suspension and he or sheis not convicted of the offence—on
the completion of the proceedings; or

(c) in any other case—on the expiration of 28 days after the
suspension.
(2) If:

(a) the notice of suspension specifies aday asthe day on which
the suspension of the apparatus licence ceases; and

(b) that day occurs before the day fixed under subsection (1);

the suspension of the licence, unlessit is sooner revoked, ceases on
the day so specified.

(3) Insubsection (1):

proceedings does not include proceedings by way of appeal or
review.

128 Cancelling apparatuslicences

(1) The ACMA may, by written notice given to the licensee, cancel the
apparatus licence.

Note: Cancellations of apparatus licences are reviewable under Part 5.6.

(2) The notice must give the reasons for cancelling the licence.
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Subdivision B—International broadcasting services

128A Application of this Subdivision

This Subdivision appliesto atransmitter licence if:

(a) thelicence authorises the operation of a
radiocommunications transmitter for transmitting one or
more international broadcasting services, and

(b) eachinternational broadcasting licence that authorised the
provision of those international broadcasting services has
been surrendered or cancelled.

128B Cancelling transmitter licences

(1) The ACMA must, by written notice given to the holder of the
transmitter licence, cancel the transmitter licence.

(2) The notice must give the reasons for cancelling the licence.
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Division

6A—Suspending and cancelling datacasting
transmitter licences

128C Suspending datacasting transmitter licences

(D

)

©)

(4)

If the ACMA is satisfied that:

(a) thelicensee of adatacasting transmitter licence; or

(b) aperson authorised by the licensee to operate a

radiocommunications transmitter under the licence;

has contravened a condition of the licence set out in paragraph
109A(1)(9), (ga), (i), (id), (ib), (ic), (id), (ie), (if), (ij) or (j) or
subsection 109A(2) or (3), the ACMA may, by written notice given
to the licensee, suspend the licence.

The notice of suspension must specify, as the day on which the
suspension ceases, the first day after the end of the period specified
in the notice.

The ACMA may, at any time, by written notice given to the
licensee, revoke the suspension of the licence.

Section 127 applies to a suspension under this sectionin a
corresponding way to the way in which it appliesto a suspension
under section 126.

128D Cancelling datacasting transmitter licences

If the ACMA is satisfied that:
(a) thelicensee of adatacasting transmitter licence; or

(b) aperson authorised by the licensee to operate a
radiocommunications transmitter under the licence;
has contravened a condition of the licence set out in paragraph
109A(1)(9), (ga), (i), (ia), (ib), (ic), (id), (ie), (if), (ij) or (j) or
subsection 109A(2) or (3), the ACMA may, by written notice given
to the licensee, cancel the licence.
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Division 7—Renewing appar atus licences

129 Applicationsfor renewal of apparatus licences

(1) A licensee of an apparatus licence (other than a transmitter licence
issued under section 101A, 101B, 101C, 102 or 102A or a
non-foundation digital radio multiplex transmitter licence) may, at
any time during the period beginning 6 months before the licence
is due to expire and ending 60 days after it expires, apply in writing
to the ACMA for the licence to be renewed.

(2) The application must be in aform approved by the ACMA.

(3) The ACMA may approve different forms for renewal of different
types of apparatus licence.

130 Renewing apparatus licences

(1) When an application is made, the ACMA may renew the licence by
issuing to the applicant a new apparatus licence.

(2) The conditions of the new apparatus licence need not be the same
asthose of the licence that it replaces.

(2A) The ACMA must not renew the licence if:

(@) under section 153D, the licence is affected by a spectrum
re-all ocation declaration; and

(b) thelicenceis due to expire after the end of the re-allocation
period for the spectrum re-all ocation declaration.

(2B) The ACMA must not renew the licence if:
(a) thelicenceis adatacasting transmitter licence; and
(b) thelicence has aready been renewed on a previous occasion.

(3) Indeciding whether to renew the licence, the ACMA:

() except in the case of alicence issued under section 100B—
must have regard to the same matters to which it must have
regard under subsections 100(4) and (6) in deciding whether
to issue such alicence; and
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(b) except in the case of alicence issued under section 100B—
may have regard to the same matters to which it may have
regard under subsection 100(5) in deciding whether to issue
such alicence; and

(c) inthe case of alicence issued under section 100B—must
have regard to the scheme in force under clause 19 of
Schedule 4 to the Broadcasting Services Act 1992.

(4) The new licence comesinto force, or is taken to have comeinto
force, immediately after the expiration of the licence that it
replaces.

(4A) If:
() the ACMA renews the licence by issuing a new apparatus
licence; and
(b) under section 153D, the new licence is affected by a
spectrum re-allocation declaration;

the period specified in the new licence for the purposes of
subsection 103(2) must end before the end of the re-allocation
period for the spectrum re-allocation declaration.

(5) If the ACMA:
(@) refusesto renew the licence; or
(b) renews the licence but not on the same conditions;
the ACMA must give the licensee a written notice stating that fact.

Note: Refusals to renew apparatus licences, and changes to licence
conditions on renewal, are reviewable under Part 5.6.

(6) The natice given under subsection (5) must specify that:
(a) thelicensee may request a statement of reasons for the
decision; and
(b) arequest must be made within 28 days of receipt of the
notice.

(7) A person receiving a notice under subsection (5) may request a
statement of reasons for the decision within 28 days of receiving
the notice.

(8) If the ACMA receives arequest in accordance with subsection (7),
it must give the person a statement of reasons within 28 days of
receipt of the request.
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131 Application of other provisions

(1) Section 101, subsections 103(2), (3) and (6) and sections 104 and
105 apply to renewing an apparatus licence in the same way that
they apply to issuing an apparatus licence.

(2) Subsection 103(5) applies to renewing a datacasting transmitter
licence asif areferencein that subsection to 10 yearswere a
referenceto 5 years.
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Division 8—Transfer of apparatuslicences

131AA Applicationsfor transfer of apparatuslicences

(1) Subject to section 131AC, alicensee of an apparatus licence may,
at any time before the licence is due to expire, apply in writing to
the ACMA for the licence to be transferred to another person.

(2) The application must be in aform approved by the ACMA and
must be signed by both the licensee and the proposed transferee.

(3) The ACMA may approve different forms for transfer of different
types of apparatus licence.

(4) An NBS transmitter licence cannot be transferred to any person
other than:

(a) the Australian Broadcasting Corporation; or
(b) the Special Broadcasting Service Corporation; or
(c) the Commonwealth.

(5) A category 1 digital radio multiplex transmitter licence must not be
transferred to a person unless:

(a) the personisaqualified company; and
(b) an access undertaking isin force under Division 4B in
relation to the licence.

(6) A category 2 digital radio multiplex transmitter licence must not be
transferred to a person unless:
(a) the personisaqualified company; and
(b) an access undertaking isin force under Division 4B in
relation to the licence.

(7) A category 3 digital radio multiplex transmitter licence must not be
transferred to a person unless the person is a qualified company,
and:

(a) both:
(i) each national broadcaster beneficially owns sharesin
the company; and
(i) there are no other beneficial owners of sharesin the
company; or
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(b) both:
(i) asingle national broadcaster beneficially ownsal the
shares in the company; and
(ii) the other national broadcaster has consented to that
beneficial ownership.

(8) If afoundation digital radio multiplex transmitter licence was
issued otherwise than in accordance with a price-based allocation
system determined under section 106, the licence must not be
transferred to a person unless the digital radio moratorium period
for the designated BSA radio area concerned has ended.

131AB Transfer of apparatuslicences

(1) Subject to sections 131AC and 131ACA, when an application is
made, the ACMA may transfer the licence into the name of the
transferee.

(2) Indeciding whether to transfer the licence, the ACMA:

(a) except in the case of alicence issued under section 100B—
must have regard to the same matters to which it must have
regard under subsections 100(4) and (6) in deciding whether
to issue such alicence; and

(b) except in the case of alicence issued under section 100B—
may have regard to the same matters to which it may have
regard under subsection 100(5) in deciding whether to issue
such alicence; and

(c) inthe case of alicence issued under section 100B—must
have regard to the scheme in force under clause 19 of
Schedule 4 to the Broadcasting Services Act 1992.

(3) Thetransferred licence:

(a) subject to Divisions 6 and 6A, continuesin force until the
end of the period for which the licence isin force when
issued to the initial licensee; and

(b) subject to section 111, continues on the same conditions as
those which applied immediately before the transfer.
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131AC Apparatuslicencesnot transferablein certain circumstances

(1) The ACMA may determine, by written instrument:

(a) that particular types of apparatus licence are not transferable
under this Division; and

(b) that in specified circumstances an apparatus licenceis not
transferable under this Division.

(2) A determination is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

131ACA Datacasting transmitter licences

The ACMA must not transfer a datacasting transmitter licence to a
person unless:

(a) the personisaqualified company; and
(b) the ACMA issatisfied that the transfer would not result in a
breach of any of the BSA control rules.
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Division 10—Provisional international broadcasting
certificates

131AE Applicationsfor certificates

(1) If aperson proposes to make an application for a transmitter
licence authorising operation of a radiocommunications transmitter
for transmitting an international broadcasting service, the person
may apply in writing to the ACMA for a provisional international
broadcasting certificate in relation to the proposed application for
the transmitter licence.

(2) An application under subsection (1) must be in aform approved by
the ACMA.

131AF Issuing certificates

(1) After considering an application under section 131AE, the ACMA
may issue to the applicant a provisional international broadcasting
certificate in relation to the proposed application for the transmitter
licence.

(2) The certificate must state that, if the following conditions are
satisfied:
(a) the applicant applies for the transmitter licence when the
certificateisin force;
(b) at the time when the application for the transmitter licenceis
made:

(i) thereisinforce aninternational broadcasting licence
that authorises the provision of the international
broadcasting service concerned; and

(ii) spectrum isavailable for use for the provision of that
service,
(c) such other conditions (if any) as are specified in the
certificate;
the ACMA will be disposed to issue the transmitter licence.
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(3) Indeciding whether to issue a provisional international
broadcasting certificate, the ACMA:

(@) must have regard to al of the matters to which it would be
required to have regard when deciding whether to issue the
transmitter licence concerned (other than the matter
mentioned in subsection 100(3B)); and

(b) may have regard to:

(i) any other matters to which it would be permitted to have
regard when deciding whether to issue the transmitter
licence concerned; and

(if) such other matters asthe ACMA considers relevant.

(4) If the ACMA refusesto issue aprovisiona international
broadcasting certificate to a person, the ACMA must give written
notice of the refusal to the person, together with a statement of its
reasons.

131AG Duration of certificates

(1) A provisiona international broadcasting certificate comes into
force on the day on which it wasissued and remainsin force for
240 days.

(2) If aprovisional international broadcasting certificate expires,
subsection (1) does not prevent the making of afresh application
for anew certificate.
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Part 3.4—Classlicences
Division 1—General

132 ACMA may issue classlicences

(1) The ACMA may, by notice published in the Gazette, issue class
licences.

(2) A classlicence authorises any person:

(a) to operate aradiocommunications device of a specified kind;
or

(b) to operate a radiocommunications device for a specified
purpose; or

(c) to operate a radiocommunications device of a specified kind
for a specified purpose.

(3) Operation of aradiocommunications device is not authorised by a
classlicenceif it is not in accordance with the conditions of the
licence.

(4) A classlicence comesinto force:

(a) ontheday specified for the purpose in the notice published
under subsection (1); or

(b) if no such day is specified in the notice—on the day on which
the notice is published.

133 Conditions of classlicences

(1) The ACMA may include in aclass licence such conditions as it
thinksfit.

(2) The conditions may, for example, include al or any of the
following:

(a) acondition specifying the frequencies at which operation of
radiocommunications devices is authorised under the licence;

(b) acondition specifying other technical requirements about
operation of radiocommunications devices under the licence;

(c) acondition specifying the area within which operation of
radiocommunications devices is authorised under the licence;
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(d) acondition specifying the periods during which operation of
radiocommuni cations devices is authorised under the licence;

(e) acondition that any radiocommunications device operated
under the licence must comply with all the standards
applicableto it.

(3) The natice published in the Gazette must include all the conditions
of the licence.

134 Varying classlicences

Subject to section 136, the ACMA may, by notice published in the
Gazette, vary aclass licence by:

(a) including one or more further conditions; or
(b) revoking or varying any conditions of the licence.

135 Revoking classlicences

Subject to section 136, the ACMA may, by notice published in the
Gazette, revoke a class licence.

136 Consultation on variations and revocations

(1) Beforevarying aclasslicence, the ACMA must cause to be
published in the Gazette a written notice that:

(a) statesthat it proposesto vary thelicence; and

(b) states the subject matter of the proposed variation; and

(c) specifiesaplace at which copies of the licence and of the
proposed variation can be bought; and

(d) invitesinterested persons to make representations about the
proposed variation by a specified date that is at |east one
month after the date of publication of the notice; and

(e) specifies an address or addresses to which representations
may be sent.

(1A) Inaddition to subsection (1), if the variation of a class licence
would affect the spectrum allocated, to be allocated or to be
re-allocated by issuing or re-issuing spectrum licences, before
varying the classlicence:

(@) the ACMA must be satisfied that:
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(i) thevariation of the class licence would not result in
unacceptabl e levels of interference to the operation of
radiocommunications devices operated, or likely to be
operated, under spectrum licences; and

(ii) thevariation of the class licence would be in the public
interest; and
(b) the ACMA must consult all licensees of spectrum licences
who may be affected by the proposed variation of the class
licence.

(2) Beforerevoking aclass licence, the ACMA must cause to be
published in the Gazette a written notice that:

(a) statesthat it proposesto revoke the licence; and

(b) specifies aplace at which copies of the licence may be
bought; and

(c) invitesinterested persons to make representations about the
proposed revocation by a specified date that is at least one
month after the date of publication of the notice; and

(d) specifies an address or addresses to which representations
may be sent.

(3) A person may, not later than the date specified in a notice under
subsection (1) or (2), make representations to the ACMA about the
proposed variation or revocation.

(4) The ACMA must, before varying or revoking the licence, give due
consideration to any representations so made.

(5) Failureto comply strictly with subsection (1), (1A) or (2) does not
affect the validity of the notice, or the validity of the variation or
revocation of the class licence, if the requirements of that
subsection are substantially complied with.

(6) This section does not apply to variation or revocation of a class
licenceif the ACMA is satisfied that the variation or revocation is
amatter of urgency.

137 Compliance with plans

The ACMA must not issue a class licence that is inconsistent with
the spectrum plan or any relevant frequency band plan.
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138 Partsof the spectrum allocated for spectrum licences

(1) The ACMA must not issue a class licence that authorises the
operation of radiocommunications devices at frequencies that are
within a part of the spectrum that is:

(a) designated under section 36 to be allocated by issuing
spectrum licences; or
(b) specified in a spectrum re-allocation declaration that gives
effect to paragraph 153B(6)(a);
unless subsection (2) is satisfied.

(2) Beforeissuing aclasslicence:
(a) the ACMA must be satisfied that:

(i) issuing the class licence would not result in
unacceptable levels of interference to the operation of
radiocommunications devices operated, or likely to be
operated, under spectrum licences; and

(i) issuing the class licence would be in the public interest;
and
(b) the ACMA must consult al licensees of spectrum licences
who may be affected by the proposed class licence.

139 Disallowance of classlicences

A classlicenceis adisallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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Division 2—Requestsfor advice

140 Requestsfor advice on operation of radiocommunications
devices

(1) A person who operates, or is proposing to operate, a
radiocommunications device may give to the ACMA awritten
reguest for advice on whether operation of the deviceis authorised
under the class licence specified in the request.

(2) Therequest may be limited to advice on operation of the devicein
the circumstances specified in the request.

(8) The circumstances so specified may include the way in which the
deviceis operated.

(4) Therequest must be in aform approved by the ACMA.

141 ACMA to advise on the operation of radiocommunications
devices

(1) The ACMA isto give, to a person who requests advice under
section 140, written advice on whether it thinks the operation of the
radiocommunications device, as specified in the request, is
authorised under the class licence in question.

(2) The advice may state that operation of the device is authorised
under the class licence only if, or unless, the device is operated in
the circumstances specified in the advice.

(3) The circumstances so specified may include the way in which the
deviceisoperated.

142 The effect of the ACMA’sadvice

Q) If:
(a) the advice statesthat the operation of the device is authorised
under the class licence; and
(b) the device is operated only in accordance with the advice;
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neither the ACMA nor any other authority of the Commonwealth
may take any action against the person to whom the advice was
given, during the period of 5 years commencing on the day the
advice was given, on the basis that operation of the device is not so
authorised.

(2) ThisDivision does not imply that operation of a
radiocommunications device is not authorised under a class licence
unlessit isin accordance with advice given under this Division.
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Part 3.5—Registration of licences

143 The Register of Radiocommunications Licences

(1) Thereisto be aregister known as the Register of
Radiocommunications Licences.

(2) The Register isto be established and kept by the ACMA.
(3) The Register may be kept by electronic means.

(4) The Register may consist of 2 or more registers, each of which
contains so much of the information that is required to be entered
in the Register asthe ACMA determines.

144 Contentsof the Register—spectrum licences

(1) The Register isto contain the following information for each
spectrum licence:

(a) thelicensee' s name and postal address;

(b) the date of issue and date of expiry of the licence;

(c) such details asthe ACMA determines, in writing, about the
conditions of spectrum licences;

(d) such details asthe ACMA determines, in writing, about
authorisations by licensees for other persons to operate
radiocommuni cations devices under spectrum licences;

(e) such details asthe ACMA determines, in writing, about
radiocommunications devices that are operated under
spectrum licences.

(2) The ACMA may include in the Register such other details about
spectrum licences as it thinks necessary or convenient for the
purposes of this Act.
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145 Refusal toregister radiocommunications transmittersfor

(D)

)

©)

(4)

operation under spectrum licences

The ACMA may:
(@) refusetoincludein the Register under paragraph 144(1)(e)
details of aradiocommunications transmitter that is proposed
to be operated under a spectrum licence;

if the ACMA is satisfied that:

(b) operation of the transmitter could cause an unacceptable level
of interference to the operation of other radiocommunications
devices under that or any other spectrum licence, or any other
licence.

Note: Operation of aradiocommunications transmitter without registration
of its details may breach alicence condition under section 69.

If the ACMA refuses an application to include in the Register
details of such atransmitter, it must give the applicant written
notice of the refusal, together with a statement of its reasons.

Note: Refusalsto include in the Register such details are reviewable
decisions under Part 5.6.

The ACMA may require that, before such details are included in
the Register, there be presented to the ACMA acertificate, issued
by a person accredited under section 263 to issue certificates for
the purposes of this section, stating that operation of the device
under the licence satisfies any conditions that are required to be
satisfied, in relation to the issue of such a certificate, under a
determination made under section 266A.

The ACMA may determine, by written instrument, what are
unacceptable levels of interference for the purposes of this section.

146 Updating the Register to take variations etc. of spectrum

(D

licences into account

Subject to subsection (2), the ACMA must, as soon as practicable,
make the changes to the information in the Register about a
spectrum licence that the ACMA considers are necessary or
convenient for taking into account:
(a) any variation of the licence under section 72, 73, 87, 90 or
92; or
(b) any suspension of the licence under section 75; or
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(c) any cancellation of the licence under section 77 or 87, or any
cancellation of the licence that, under section 307, istaken to
have occurred on acceptance of a surrender of the licence; or

(d) any assignment of the licence under section 85; or

(e) any resumption of the licence under section 89 or 91.

(2) The ACMA need not make such changes in order to take into
account an assignment of the licence under section 85, or a
variation of the licence under section 87 that relates to the
assignment, unless:

(@) the ACMA has been given the information required under
section 86; and

(b) the appropriate charge fixed by determination made under
section 60 of the Australian Communications and Media
Authority Act 2005 has been paid.

147 Contentsof the Register—appar atus licences

(1) The Register isto contain the following information for each
apparatus licence:

(@) thelicensee s name and postal address;

(b) the date of issue and date of expiry of the licence;

(c) such details asthe ACMA determines, in writing, about the
conditions of apparatus licences,

(d) such details asthe ACMA determines, in writing, about
authorisations by licensees for other persons to operate
radiocommunications devices under apparatus licences,

(e) such details asthe ACMA determines, in writing, about
radiocommuni cations devices that are operated under
apparatus licences; and

(f) if, under section 153D, the licence is affected by a spectrum
re-allocation declaration—a note to that effect.

(2) The ACMA may include in the Register such other details about
apparatus licences as it thinks necessary or convenient for the
purposes of this Act.
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148 Updating the Register to take variations etc. of apparatus
licences into account

The ACMA must, as soon as practicable, make the changes to the
information in the Register about an apparatus licence that the
ACMA considers are necessary or convenient in order to take into
account:
(a) any variation of the licence under section 111; or
(b) any suspension of the licence under section 126 or 128C; or
(c) any cancellation of the licence under section 128 or 128B or
128D, or any cancellation of the licence that, under
section 307, is taken to have occurred on acceptance of a
surrender of the licence; or

(d) any transfer of the licence under section 131AB.

149 Contents of the Register—class licences

(1) The Register isto contain, for each class licence, such details as the
ACMA determines, in writing, about class licences.

(2) The ACMA may include in the Register such other details about
classlicences asit thinks necessary or convenient for the purposes
of thisAct.

150 Updating the Register to take variations etc. of classlicences
into account

The ACMA must, as soon as practicable, make the changes to the
information in the Register about a class licence that the ACMA
considers are necessary or convenient in order to take into account:

(a) any variation of the licence under section 134; or
(b) any revocation of the licence under section 135.

151 Inspection of the Register

(1) Subject to section 152, the ACMA must ensure that the Register is
available for inspection by any person during the hours that the
ACMA is open for business.

(2) If the Register is kept wholly or partly by use of a computer,
subsection (1) is taken to be complied with, so far asthe Register is
so kept, by giving members of the public access to a computer
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terminal that they can use to inspect the Register, either on a screen
or in the form of a computer print-out.

152 Partsof the Register may be kept confidential

Section 151 does not apply in relation to a part of the Register if
the ACMA is satisfied that it would not be in the national interest
(for example, for defence or security reasons) for information in
that part of the Register to be available to the public.

153 Correction of the Register
(1) The ACMA may, at any time, correct information in the Register.

(2) The correction may be made:
(a) inany case—onthe ACMA’sowninitiative; or
(b) if the information is about a spectrum licence or an apparatus
licence—on the application of the licensee or a person
authorised by the licensee to operate radiocommunications
devices under the licence.

(3) An application under paragraph (2)(b) must bein aform approved
by the ACMA.

(4) On making acorrection, the ACMA must give written notice of the
correction to:
(a) thelicensee; and
(b) if an application was made under paragraph (2)(b) by a
person (other than the licensee) for the information to be
corrected—that person; and

(c) any other person who has given written notice to the ACMA
under subsection (6) in relation to the licence to which the
correction relates.

(5) Onrefusing an application for a correction, the ACMA must give
to the applicant written notice of the refusal, together with a
statement of its reasons.

Note: Refusals to correct the Register are reviewabl e decisions under
Part 5.6.

(6) A person may give awritten notice to the ACMA stating that the
person wishes to be notified about corrections to the Register in
relation to specified licences.
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Part 3.6—Re-allocation of encumbered spectrum

153A Outline of thisPart
(1) ThisPart isabout the re-allocation of spectrum.

(2) Section 153B allows the Minister to make a declaration that one or
more specified parts of the spectrum are subject to re-allocation.
The declaration is called a spectrum re-allocation declaration.

(3) A spectrum re-allocation declaration may provide that the part or
parts of the spectrum should be re-all ocated:

(a) by issuing spectrum licences under Subdivision B of
Division 1 of Part 3.2 (see section 153L); or

(b) by issuing apparatus licences under Division 2 of Part 3.3
(see section 153M).

(4) Certain apparatus licences that are affected by a spectrum
re-allocation declaration will be cancelled at the end of the period
specified in the declaration (see section 153H).

153B Spectrum re-allocation declaration

(1) The Minister may make awritten declaration that one or more
specified parts of the spectrum are subject to re-allocation under
this Part in relation to a specified period (the re-allocation period).

(2) The declaration is called a spectrum re-allocation declaration.

(3) For each part of the spectrum specified in the declaration, the
declaration must be expressed to apply with respect to one or more
specified areas.

(4) There-alocation period must:
(@) begin within 28 days after the declaration is made; and
(b) runfor at least 2 years.

(5) The declaration must specify atime as the re-allocation deadline
for the declaration. That time must be at least 12 months before the
end of the re-allocation period.
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(6) For each part of the spectrum specified in the declaration, the
declaration must state whether the part of the spectrum should be
re-allocated:

(a) by issuing spectrum licences under Subdivision B of
Division 1 of Part 3.2 (see section 153L); or

(b) by issuing apparatus licences under Division 2 of Part 3.3
(see section 153M).

(7) The declaration must not specify a particular part of the spectrum
with respect to a particular areaif, at the time of the declaration, a
spectrum licence isin force authorising the operation of
radiocommunications devices:

(a) at frequenciesthat are wholly or partly within that part of the
spectrum; and

(b) within that area.

(8) A particular part of the spectrum may be specified in the
declaration whether or not any apparatus licences arein force
authorising the operation of radiocommunications devices at
frequencies that are wholly or partly within that part of the
spectrum.

(9) A particular part of the spectrum may be specified in the
declaration even if it adjoins:

() another part of the spectrum that is also specified in the
declaration; or

(b) 2 other parts of the spectrum that are also specified in the
declaration.

153C Spectrum re-allocation declar ation—ancillary provisions

(1) The Minister must give a copy of a spectrum re-allocation
declaration to the ACMA.

(2) Assoon as practicable after receiving a copy of the declaration, the
ACMA must:

(a) prepare awritten notice stating:
(i) that the declaration has been made; and

(i) that affected apparatus licensees can get afree copy of
the declaration from any office of the ACMA; and
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(b) both:

(i) asfar as practicable, make reasonable efforts to give
each affected apparatus licensee a copy of the notice;
and

(ii) cause acopy of the notice to be published in one or
more newspapers circulating generally in the capital city
of each State; and

(c) make copies of the declaration available in accordance with
the notice.

Note: Affected apparatus licensee has the meaning given by section 153D.

(3) A spectrum re-allocation declaration is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

(4) Inthissection:

State includes the Northern Territory and the Australian Capital
Territory.

153D Affected apparatuslicences and licensees

(1) For the purposes of this Part, an apparatus licence is affected by a
spectrum re-allocation declaration if the licence authorises the
operation of radiocommunications devices.

(a) at frequenciesthat are wholly or partly within the part or
parts of the spectrum specified in the declaration; and

(b) within the area or areas specified in the declaration with
respect to that part or those parts.

(2) InthisPart:

affected apparatus licensee means the licensee of an affected
apparatus licence.

153E Minister may make a spectrum re-allocation declaration only
after receivingthe ACMA’srecommendation

(1) The Minister must not make a spectrum re-allocation declaration in
relation to a particular part or parts of the spectrum unless, during
the previous 180 days, the ACMA has given the Minister a
recommendation under section 153F in relation to that part, or
those parts, of the spectrum.
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(2) Indeciding whether to make the declaration, the Minister must
have regard to the recommendation.

() Subsection (2) does not, by implication, limit the matters to which
the Minister may have regard.

153F ACMA may recommend that the Minister make a spectrum
re-allocation declaration

(1) The ACMA may give the Minister awritten recommendation to
make a spectrum re-all ocation declaration in relation to one or
more specified parts of the spectrum.

(2) The recommendation must specify the period that, in the ACMA’s
opinion, the declaration should specify as the re-allocation period.

(3) Subsection (2) does not, by implication, limit the matters that may
be dealt with by the recommendation.

153G Comments by potentially-affected appar atus licensees on
recommendation

(1) Beforegiving the Minister arecommendation under section 153F
to make a spectrum re-allocation declaration, the ACMA must:

(a) prepare awritten notice:

(i) stating that the ACMA has prepared a draft version of

the recommendation; and
(i) setting out the terms of the draft version; and
(b) both:

(i) asfar as practicable, make reasonable efforts to give
each potentially-affected apparatus licensee a copy of
the notice; and

(ii) cause acopy of the notice to be published in one or

more newspapers circulating generaly in the capital city
of each State.

(2) The notice must invite each potentially-affected apparatus licensee
to give written comments to the ACMA about the draft version of
the recommendation within the specified period after either:

(a) the licensee receives the notice; or
(b) the publication of the notice;
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as the case may be. The specified period must run for at least 28
days.

(3) If apotentialy-affected apparatus licensee has given commentsin
accordance with a notice under this section, then, in preparing the
final version of the recommendation, the ACMA must have regard
to the comments.

(4) Subsection (3) does not, by implication, limit the matters to which
the ACMA may have regard.

(5) If the Minister is satisfied that:
(a) at atime during the period:
(i) beginning on 1 July 1996; and
(if) ending immediately before the commencement of this
section;
the ACMA began a process of consultation about a particular
proposal to re-allocate a part of the spectrum; and
(b) the process may reasonably be regarded as equivalent to the
process set out in subsections (1), (2), (3) and (4) that would
otherwise have applied in relation to arecommendation
corresponding to the proposal;
the Minister may, by written notice given to the ACMA, exempt
the ACMA from compliance with those subsectionsin relation to a
recommendation under section 153F that corresponds to the
proposal.

(6) Inthissection:

potentially-affected apparatus licensee means the licensee of an
apparatus licence, where the licensee would become an affected
apparatus licensee if the spectrum re-allocation declaration were to
be made in accordance with the recommendation.

State includes the Northern Territory and the Australian Capital
Territory.

153H Effect of spectrum re-allocation declaration

(1) Thissection appliesto an apparatus licence if:
(@ immediately before the end of the re-allocation period for a
spectrum re-allocation declaration, the licence is affected by
the declaration; and
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(b) thelicence cameinto force after the commencement of this
section.

(2) Thelicenceis cancelled under this section at the end of the
re-allocation period.

153J Revocation and variation of spectrum re-allocation declaration

(1) The Minister must not revoke a spectrum re-all ocation declaration
if:
(a) the declaration states that a particular part of the spectrum
should be re-allocated by issuing licences; and
(b) the ACMA has begun allocating any or all of those licences.

(2) The Minister must not vary a spectrum re-allocation declaration if:
(a) the declaration states that a particular part of the spectrum
should be re-allocated by issuing licences; and
(b) the ACMA has begun allocating any or all of those licences
with respect to a particular area; and

(c) thevariation relates to the whole or a part of that area.

() For the purposes of this section, the ACMA istaken to begin
allocating licencesif, and only if:
() in acase where the licences are to be allocated by auction—
the ACMA publishes an advertisement for that auction; or
(b) in acase wherethe licences are to be allocated by tender—
the ACMA publishes an advertisement calling for suitable
tenders; or

(c) inany other case—the ACMA invites applications for the
allocation of the licences.

(4) This section does not prevent the Minister from varying a spectrum
re-allocation declaration so asto extend the re-allocation deadline
if the Minister is of the opinion that there are special
circumstances.
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153K Automatic revocation of spectrum re-allocation declaration if

no licences allocated by re-allocation deadline

(1) Thissection appliesif:

() aspectrum re-allocation declaration states that a particular
part of the spectrum should be re-allocated by issuing
licences; and

(b) no such licences are alocated before the re-allocation
deadline for the declaration.

(2) The declaration istaken to have been revoked immediately after
the re-allocation deadline.

(3) Assoon as practicable after the re-allocation deadline, the ACMA
must give each affected apparatus licensee a written notice stating
that the declaration is taken to have been revoked.

(4) Subsection (2) applies despite subsection 153J(1).

(5) Thissection does not, by implication, limit the Minister’ s power to
revoke a spectrum re-all ocation declaration in accordance with
subsection 33(3) of the Acts Interpretation Act 1901.

153L Re-allocation by means of issuing spectrum licences

(1) Thissection appliesif a spectrum re-allocation declaration states
that a part or parts of the spectrum should be re-allocated by
issuing spectrum licences.

(2) Thelicences must be issued under Subdivision B of Division 1 of
Part 3.2 in accordance with a marketing plan prepared under
section 39A.

153M Re-allocation by means of issuing appar atus licences

(1) Thissection appliesif a spectrum re-allocation declaration states
that a part or parts of the spectrum should be re-allocated by
issuing apparatus licences.

(2) Thelicences must beissued under Division 2 of Part 3.3in
accordance with a price-based all ocation system determined under
section 106.
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153N Restriction on issuing spectrum licencesfor partsof the
spectrum subject to re-allocation

(1) Thissection appliesif the Minister makes a spectrum re-allocation
declaration under section 153B in relation to a particular part or
parts of the spectrum.

(2) During the re-allocation period, the ACMA must not issue a
spectrum licence that authorises the operation of
radiocommunications devices:

(a) at frequenciesthat are within that part, or those parts, of the
spectrum; and

(b) within the area or areas specified in the declaration;

unless:

(c) thelicenceisissued as mentioned in section 153L (which
deals with re-alocation of spectrum by issuing spectrum
licences); or

(d) at the start of the re-allocation period, the licence had already
been allocated under subsection 62(1).

153P Restriction on issuing apparatus licencesfor parts of the
spectrum subject to re-allocation

(1) Thissection appliesif a spectrum re-allocation declarationisin
forcein relation to a particular part or parts of the spectrum.

(2) During the re-alocation period, the ACMA must not issue an
apparatus licence that authorises the operation of
radiocommunications devices:

(a) at frequenciesthat are within that part, or those parts, of the
spectrum; and

(b) within the area or areas specified in the declaration;

unless:

(c) thelicenceisissued as mentioned in section 153M (which
deals with re-alocation of spectrum by issuing apparatus
licences); or

(d) thelicenceisissued by way of renewal of an apparatus
licence (see Division 7 of Part 3.3); or

(da) thelicenceisissued to abody covered by any of paragraphs
27(1)(b) to (be) for the purpose of investigations or
operations conducted by the body; or
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(e) the ACMA issatisfied that the special circumstances of the
particular case justify the issuing of the licence.

(3) After the end of the re-allocation period, the ACMA must not issue
an apparatus licence that authorises the operation of
radiocommunications devices:

(a) at frequenciesthat are within that part, or those parts, of the
spectrum; and
(b) within the area or areas specified in the declaration;
unless:

(c) thelicenceisissued to abody covered by any of paragraphs
27(1)(b) to (be) for the purpose of investigations or
operations conducted by the body; or

(d) the ACMA issatisfied that the special circumstances of the
casejustify theissuing of the licence.
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Chapter 4—General regulatory provisions

154 Outline of this Chapter

(1) This Chapter imposes requirements that relate both to
radiocommunications and to radio emissions in general.

(2) Part 4.1 isabout standards applicable to, and other technical
regulation of, equipment that uses, or is affected by, radio
emissions.

(3) Part 4.2 contains offence provisions relating to radio emissions, in
particular offences aimed at containing various kinds of
interference with radiocommunications.

(4) Part 4.3 establishes a conciliation process for the settlement of
interference disputes.

(5) Part 4.4 enables certain restrictions to be imposed by restrictive
orders made during declared periods of emergency.
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Part 4.1—Sandards and other technical regulation
Divison 1—Preliminary

155 The object of thisPart

(1) The object of this Part is to establish an efficient, flexible and
responsive system for technical regulation of equipment that uses,
or is affected by, radio emissions.

(2) Thesystemisintended to:
(a) benefit users of the equipment by promoting the
electromagnetic compatibility of equipment; and
(b) contain interference within acceptable limits; and
(c) establish standards for the equipment and for services
provided using the equipment; and
(d) control saleor supply of non-standard devices; and
(e) enable efficient management of compliance and enforcement,
including, in particular, industry self-certification for
compliance with standards; and
(f) protect the health and safety of persons who:
(i) operate radiocommunications transmitters or
radiocommuni cations receivers; or
(if) work on radiocommunications transmitters or
radiocommunications receivers; or
(iii) use services supplied by means of radiocommunications
transmitters or radiocommunications receivers; or
(iv) arereasonably likely to be affected by the operation of
radiocommunications transmitters or
radiocommunications receivers.

156 Outline of this Part

In order to achieve this object:
(@) Division 2 imposes prohibitions relating to non-standard
devices, subject to exceptionsin Divisions 4 and 5;

(b) Division 3 enablesthe ACMA to make standards for devices
(including the radio emissions made by devices);
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(c) Division 4 enablesthe ACMA to issue permits that exempt
non-standard transmitters from Division 2;

(d) Division 5 sets out the other ways in which non-standard
devices can be exempt from Division 2;

(f) Division 7 enablesthe ACMA to require that devices be
labelled to indicate whether they comply with standards or
classlicences;

(g) Division 8 enables devices to be prohibited because of their
effect on radiocommunications.
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Division 2—Non-standard devices

157 Emissions from non-standard transmitters

(1) Subject to Divisions 4 and 5, a person must not cause aradio

(1A)

()

emission to be made by atransmitter that the person knowsisa
non-standard transmitter.

Penalty:
(a) if the offender is an individua—120 penalty units; or
(b) otherwise—1,500 penalty units.

Subsection (1) does not apply if the person has a reasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A) (see subsection 13.3(3) of the Criminal Code).

If the transmitter referred to in subsection (1) is a non-standard
transmitter solely because of non-compliance with an EMC
standard, subsection (1) does not apply to the transmitter unless:
(a) the person referred to in that subsection is a corporation to
which paragraph 51(xx) of the Constitution applies; or
(b) theradio emission referred to in that subsection was made as
aresult of the device being operated in the course of, or in
relation to:

(i) trade or commerce between Australia and places outside

Australia; or

(i) trade or commerce among the States; or

(iii) trade or commerce within a Territory, between a State
and a Territory or between 2 Territories; or

(iv) the supply of goods or services to the Commonweslth,
to aTerritory or to an authority or instrumentality of the
Commonwealth or of a Territory; or

(v) thedefence of Australia; or

(vi) the operation of lighthouses, lightships, beacons or
buoys; or
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(vii) astronomical or meteorological observations; or
(viii) an activity of a corporation to which paragraph 51(xx)
of the Constitution applies; or
(ix) banking, other than State banking; or
(X) insurance, other than State insurance; or
(xi) weighing or measuring; or
(c) theradio emission referred to in that subsection was likely to

interfere with the operation of another device, where that
operation was in the course of, or in relation to:

(i) trade or commerce between Australia and places outside
Australia; or

(ii) trade or commerce among the States; or

(i) trade or commerce within a Territory, between a State
and a Territory or between 2 Territories; or

(iv) the supply of goods or services to the Commonwealth,
to a Territory or to an authority or instrumentality of the
Commonwealth or of a Territory; or

(v) the defence of Australia; or
(vi) the operation of lighthouses, lightships, beacons or
buoys; or
(vii) astronomical or meteorological observations; or
(viii) an activity of a corporation to which paragraph 51(xx)
of the Constitution applies; or
(ix) banking, other than State banking; or
(X) insurance, other than State insurance; or
(xi) weighing or measuring; or
(d) theradio emission referred to in that subsection was likely to
interfere with:
(i) radiocommunications; or
(ii) broadcasting services (within the meaning of the
Broadcasting Services Act 1992); or
(iii) carriage services (within the meaning of the
Telecommunications Act 1997); or
(iv) any other postal, telegraphic, telephonic or other like
service.
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(3) Thefollowing diagram shows how this Part (other than Division 8)
appliesto radio emissions.

Does the transmitter
contravene astandard? (See |—»——
Division 3) No
Yes
\4
Is_the emissi_on in accc_)r(_jance THE EMISSION
with apermit? (See Division | yeg ’ IS PERMITTED
4)
No
\4
Is the situation one of =
emergency? (Seesection 172) |y o
No
\4
SECTION 157 MAY
PROHIBIT THE EMISSION
Note: Chapter 3 imposes additional requirements on operation of

radiocommunications devices.

158 Possession of non-standard devices

(1) Subject to Divisions 4 and 5, a person must not have in his or her
possession for the purpose of operation a device that the person
knows is a non-standard device.

Penalty:
(a) if the offender is an individua—120 penalty units; or
(b) otherwise—1,500 penalty units.
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(1A) Subsection (1) does not apply if the person has a reasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A) (see subsection 13.3(3) of the Criminal Code).

(2) If the device referred to in subsection (1) is a non-standard device
solely because of non-compliance with an EMC standard,
subsection (1) does not apply to the possession of the device
unless:

(a) the person referred to in that subsection is a corporation to
which paragraph 51(xx) of the Constitution applies; or

(b) the operation referred to in that subsection isin the course of,
or inrelation to:

(i) trade or commerce between Australia and places outside
Australia; or

(ii) trade or commerce among the States; or

(iii) trade or commerce within a Territory, between a State
and a Territory or between 2 Territories; or

(iv) the supply of goods or services to the Commonwealth,
to a Territory or to an authority or instrumentality of the
Commonwealth or of a Territory; or

(v) the defence of Australia; or

(vi) the operation of lighthouses, lightships, beacons or

buoys; or

(vii) astronomical or meteorological observations; or

(viii) an activity of a corporation to which paragraph 51(xx)
of the Constitution applies; or

(ix) banking, other than State banking; or

(x) insurance, other than State insurance; or
(xi) weighing or measuring; or
(c) the operation referred to in that subsection was likely to
interfere with the operation of another device, where the

operation of that other device was in the course of, or in
relation to:

(i) trade or commerce between Australia and places outside
Australia; or
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(ii) trade or commerce among the States; or

(iii) trade or commerce within a Territory, between a State
and a Territory or between 2 Territories; or

(iv) the supply of goods or services to the Commonwealth,
to a Territory or to an authority or instrumentality of the
Commonwealth or of a Territory; or

(v) the defence of Australia; or
(vi) the operation of lighthouses, lightships, beacons or
buoys; or
(vii) astronomical or meteorological observations; or
(viii) an activity of a corporation to which paragraph 51(xx)
of the Constitution applies; or
(ix) banking, other than State banking; or
(X) insurance, other than State insurance; or
(xi) weighing or measuring; or
(d) the operation referred to in that subsection was likely to
interfere with:
(i) radiocommunications; or
(ii) broadcasting services (within the meaning of the
Broadcasting Services Act 1992); or
(iii) carriage services (within the meaning of the
Telecommunications Act 1997); or
(iv) any other postal, telegraphic, telephonic or other like
service.
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(3) Thefollowing diagram shows how this Part (other than Division 8)
applies to possession of devices.

Does the device
contravene a standard? No
(See Division 3)

\ 4

Yes

Isthe possession in
accordance with a permit?
(See Division 4) Yes

\

No

Y THE POSSESSION IS
PERMITTED

Isthe situation one of
emergency?
(See section 172) Yes

Y

No
A4

Isthe device intended for
use solely outside
Australia?

(See section 173) Yes

\

No

SECTION 158 MAY PROHIBIT
POSSESSION OF THE DEVICE
FOR THE PURPOSES OF
OPERATION
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Note: Chapter 3 imposes additional requirements on possession of
radiocommunications devices.

159 Additional provisions about possession of devices

(1) Without limiting section 158, a person is taken, for the purposes of
that section, to have adevice in his or her possession for the
purpose of operation if itisin hisor her possession, otherwise than
for the purpose of supply to another person, and can be operated by
merely doing one or more of the following:

(&) connecting the device to an electric power supply by means
of an electric plug or other electric connection;

(b) connecting a microphone to the device by inserting a
microphone plug into the device;

(c) switching on the device;

(d) switching on any other equipment relevant to the device's
operation;

(e) adjusting settings by manipulating the device' s externa
switches, dials or other controls;

(f) connecting the device to an antenna.

(2) Subsection (1) only appliesin the absence of any evidenceto the
contrary.

(3) A referencein this section to a person having adevicein hisor her
possession includes areference to the person having it under
control in any place whatever, whether for the use or benefit of that
person or another person, and although another person has the
actual possession or custody of it.

160 Supply of non-standard devices

(1) Subject to Division 5, a person must not supply adevice that the
person knows is a non-standard device.

Penalty:
(@) if the offender is an individua—2120 penalty units; or
(b) otherwise—1,500 penalty units.

(1A) Subsection (1) does not apply if the person has areasonable
excuse.

258 Radiocommunications Act 1992



General regulatory provisions Chapter 4
Standards and other technical regulation Part 4.1
Non-standard devices Division 2

Section 160

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A) (see subsection 13.3(3) of the Criminal Code).

(2) If the device referred to in subsection (1) is a non-standard device
solely because of non-compliance with an EMC standard,
subsection (1) does not apply to the supply of the device unless:

(a) the person referred to in that subsection is a corporation to
which paragraph 51(xx) of the Constitution applies; or
(b) the supply referred to in that subsection was:

(i) supply in the course of, or in relation to, trade or
commerce between Australia and places outside
Australia; or

(ii) supply inthe course of, or in relation to, trade or
commerce among the States; or

(iii) supply inthe course of, or in relation to, trade or
commerce within a Territory, between a State and a
Territory or between 2 Territories; or

(iv) supply to the Commonwealth, to a Territory or to an
authority or instrumentality of the Commonwealth or of
aTerritory.

(3) Thefollowing diagram shows how this Part (other than Division 8)
applies to supply of devices.
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Does the device contravene a
standard? (See Division 3) No

Yes

Y

Isthe device intended for use
solely outside Australia?
(See section 173) Yes

\ 4

No

Has permission for the supply

been given? (See section 174) THE SUPPLY IS

Y

PERMITTED
Yes
No
Y
Isthe supply for the purpose
of modification etc.? »
(See section 175) Yes
No
4
Isthe supply for the purpose

\

of re-export? (See section 176) | Yes

No

SECTION 160 MAY
PROHIBIT THE SUPPLY
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161 Imputed knowledge

For the purposes of establishing a contravention of section 157,
158 or 160, if, having regard to:

() aperson’sahilities, experience, qualifications and other

attributes; and

(b) all the circumstances surrounding the alleged contravention;
the person ought reasonably to have known that the transmitter or
device in question was a non-standard transmitter or non-standard
device, the person is taken to have known that it was a
non-standard transmitter or non-standard device.
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Divison 3—Standards

162 The ACMA’spower to make standards

(1) The ACMA may, by written instrument, make standards for:
(a) the performance of specified devices; or
(b) the maximum permitted level of radio emissions from
devices (other than radiocommunications from

radiocommuni cations devices in accordance with Chapter 3)
within specified parts of the spectrum.

(2) A standard:
(@) may be of general application or may be limited as provided
in the standard; and
(b) without limiting paragraph (a), may apply:
(i) with respect to one or more specified areas; or

(i) with respect to one or more specified parts of the
spectrum.

(3) Standards are to consist only of such requirements as are necessary
or convenient for:

(a) containing interference to radiocommunications; or
(b) containing interference to any uses or functions of devices; or
(c) establishing for the operation of radiocommunications
transmitters or radiocommunications receivers an adequate
level of immunity from electromagnetic disturbance caused
by the use of devices (including other radiocommunications
transmitters or radiocommunications receivers); or
(d) establishing for the uses or functions of devices an adequate
level of immunity from electromagnetic disturbances caused
by the operation of radiocommunications transmitters; or
(e) establishing for the uses or functions of devices an adequate
level of immunity from electromagnetic disturbances caused
by the use of other devices; or
(f) protecting the health or safety of persons who:
(i) operate radiocommunications transmitters or
radiocommuni cations receivers; or
(if) work on radiocommunications transmitters or
radiocommunications receivers; or
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(iii) use services supplied by means of radiocommunications
transmitters or radiocommunications receivers; or

(iv) arereasonably likely to be affected by the operation of
radiocommunications transmitters or
radiocommuni cations receivers.

163 Proceduresfor making standards

(1) Before making a standard, the ACMA must, so far asis
practicable, try to ensure that:
(a) interested persons have had adequate opportunity to make
representations about the proposed standard (either directly,
or indirectly by means of areport under paragraph (2)(g));
and

(b) due consideration has been given to any representations so
made.

Note: This subsection has effect subject to section 163A (which deals with
the ACMA's power to make standardsin cases of urgency).

(2) The ACMA may make an arrangement with any of the following
bodies or associations:

() Standards Australia International Limited;

(b) abody or association approved in writing by Standards
Australia International Limited for the purposes of this
subsection;

(c) abody or association specified in awritten determination
made by the ACMA for the purposes of this subsection;

under which the body or association:
(d) prepares adraft of astandard; and
(e) publishes the draft standard; and
(f) undertakes a process of public consultation on the draft
standard; and
(9) reportsto the ACMA on the results of that process of public
consultation.

(3) A copy of an approva under paragraph (2)(b) isto be published in
the Gazette.

(4) A copy of adetermination under paragraph (2)(c) isto be
published in the Gazette.
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163A Making standardsin cases of urgency

(1) The ACMA isnot required to comply with subsection 163(1) in
relation to the making of a particular standard if the ACMA is
satisfied that it is necessary to make the standard as a matter of
urgency in order to protect the health or safety of persons who:

(a) operate radiocommunications transmitters or
radiocommunications receivers; or

(b) work on radiocommunications transmitters or
radiocommunications receivers; or

(c) use services supplied by means of radiocommunications
transmitters or radiocommunications receivers; or

(d) arereasonably likely to be affected by the operation of
radiocommuni cations transmitters or radiocommunications
receivers.

(2) If subsection (1) appliesto a standard (the urgent standard), the
urgent standard ceases to have effect 12 months after it came into
operation. However, this rule does not prevent the ACMA from
revoking the urgent standard and making another standard under
section 162 that:

(a) isnot astandard to which subsection (1) applies; and
(b) deals with the same subject matter as the urgent standard.

164 Date of effect of standards

A standard takes effect:

(a) if theinstrument making the standard specifies aday for the
purpose—on that day; or

(b) otherwise—on the day on which a copy of the instrument
was notified in the Gazette.

165 Disallowance etc. of standards

(1) A standard is a disalowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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Division 4—Per mits for non-standard devices

166 The effect of permits

A person does not:

(a) contravene section 157 by causing a non-standard transmitter
to make aradio emission; or

(b) contravene section 158 by having in his or her possession a
non-standard device;

if causing the emission or possessing the device is in accordance
with a permit.

167 The ACMA may issue permits

(1) A person may apply to the ACMA, in aform approved by the
ACMA, for a permit.

(2) The ACMA may, in writing, issue to the person a permit
authorising the person and, if the permit so specifies, his or her
agents:

(a) tohavein his, her or their possession specified non-standard
devices; and

(b) if, and only if, the permit so specifies—to cause such devices
to make radio emissions.

(3) Indeciding whether to issue a permit, the ACMA may have regard
to whether the purpose for which the permit is sought is a purpose
related to:

(a) education or research; or
(b) testing of devices; or
(c) demonstration of devices.

(3A) In deciding whether to issue a permit, the ACMA must have regard
to the protection of the health or safety of persons who:

(a) operate devices; or
(b) work on devices; or
(c) use services supplied by means of devices; or

(d) areotherwise reasonably likely to be affected by the
operation of devices.
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(3B) Subsections (3) and (3A) do not, by implication, limit the matters
to which the ACMA may have regard.

(4) If the ACMA refuses to issue the permit, it must give the person a
written notice of the refusal, together with a statement of its
reasons.

Note: Refusals to issue permits are reviewable under Part 5.6.

168 Conditionsof per mits

(1) A permit is subject to the following conditions:

(a) acondition that a person to whom the permit relates must
comply with this Act; and

(b) any other conditions specified in the permit.

(2) The ACMA may, by written notice given to the person to whom
the permit was issued:

(@) impose one or more further conditions to which the permit
was issued; or

(b) vary or revoke any conditions:
(i) imposed under paragraph (a); or
(ii) specified under paragraph (1)(b).

Note: Decisions about permit conditions are reviewable under Part 5.6.

169 Duration of permits
(1) A permit comesinto force on the day on which it isissued.

(2) A permit that authorises radio emission:
(8 must specify aday of expiration; and
(b) subject to section 171, remains in force until the end of that
day.
(3) Subject to section 171, a permit that does not authorise radio
emission remainsin force:

(a) if it specifiesaday of expiration—until the end of that day;
or

(b) otherwise—indefinitely.
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(4) A day of expiration specified under paragraph (2)(a) or (3)(a) must
be:
(@ if:

(i) thereisin force awritten determination made by the
ACMA that is expressed to apply in relation to all
permitsor in relation to a class of permitsin which the
permit isincluded; and

(ii) the determination specifies a period longer than 12
months in relation to all permits or in relation to a class
of permitsin which the permit isincluded,

aday within that longer period; or
(b) otherwise:

(i) if the permit was issued in a month other than
December—a day within 12 months after the permit
was granted; or

(i) if the permit was issued in December of a particular
year—a day not later than 31 December in the next
year.

(5) A determination under paragraph (4)(a) is a disallowable
instrument for the purposes of section 46A of the Acts
Interpretation Act 1901.

(6) The ACMA may, by written notice given to the holder of a permit,
declare that the permit has effect asif the permit had specified a
day specified in the notice as the day of expiration of the permit.
The declaration has effect accordingly.

(7) Theday specified in anotice under subsection (5) must:
(a) be later than the day on which the notice was given to the
holder; and
(b) comply with the rules set out in subsection (4).

169A Compensation—constitutional safety-net

Q) If:
(a) apart from this section, the operation of subsection 169(6)
would result in the acquisition of property from a person
otherwise than on just terms; and
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(b) the acquisition would be invalid because of paragraph
51(xxxi) of the Constitution;

the Commonwealth is liable to pay compensation of areasonable
amount to the person in respect of the acquisition.

(2) If the Commonwealth and the person do not agree on the amount
of the compensation, the person may institute proceedingsin the
Federal Court for the recovery from the Commonwealth of such
reasonable amount of compensation as the court determines.

(3) Inthissection:

acquisition of property has the same meaning as in paragraph
51(xxxi) of the Constitution.

just terms has the same meaning as in paragraph 51(xxxi) of the
Constitution.

170 Contraventions of permit conditions

(1) A personisguilty of an offenceif:
(@) apermit relates to the person; and
(b) the person engages in conduct; and
(c) the person’s conduct contravenes a condition of the permit.

Penalty: 100 penalty units.

(2) Subsection (1) does not apply if the person has a reasonable
excuse.
Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).
(3) Inthissection:

engagein conduct means:
(a) doanact; or
(b) omit to perform an act.

171 Cancelling per mits

(1) The ACMA may, by written notice given to the holder of a permit,
cancel the permit.
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(2) The notice must give the reasons for cancelling the permit.

(3) Indeciding whether to cancel a permit, the ACMA:
(&) must have regard to all matters that it considers relevant; and
(b) without limiting paragraph (a), may have regard to:

(i) any matter to which the ACMA may, under subsection
167(3), have regard in deciding whether to issue a
permit; and

(ia) any matter to which the ACMA must, under subsection
167(3A), have regard in deciding whether to issue a
permit; and

(ii) whether or not the holder of the permit or an agent of
the holder has been convicted of an offence under
section 170; and

(iif) whether or not the holder of the permit or an agent of
the holder has been convicted of an offence against
section 136.1 or 137.1 of the Criminal Code that relates
to thisAct.

Note: Cancellations of permits are reviewable under Part 5.6.
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Division 5—Other exemptions from Division 2

172 Emergency transmissions etc.

A person does not contravene section 157 or 158 by causing a
radio transmission to be made by a non-standard transmitter, or
having a non-standard device in his or her possession, in the
reasonable belief that the emission or possession was necessary for
the purpose of:
(a) securing the safety of avessdl, aircraft or space object that
was in danger; or
(b) dealing with an emergency involving a serious threat to the
environment; or
(c) deding with an emergency involving risk of death of, or
injury to, persons; or
(d) dealing with an emergency involving risk of substantial |oss
of, or damage to, property.

173 Possession or supply for use solely outside Australia

(1) A person does not:
(a) contravene section 158 by having a nhon-standard device in
his or her possession; or
(b) contravene section 160 by supplying a non-standard device;
if the deviceisintended to be used solely outside Australia.

(2) If thereisapplied to adevice:
(a) astatement that the device isfor export only; or
(b) astatement indicating, by use of words authorised for the
purposes of this subsection by the regulations, that the device
isintended to be used solely outside Australia;
it is presumed for the purposes of this section, unless the contrary
is established, that the device isintended to be so used.

(3) For the purposes of subsection (2), a statement is taken to be
applied to adeviceif:
(a) the statement isimpressed on, worked into, or annexed or
affixed to, the device; or
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(b) the statement is applied to a covering (including a box, case,
frame or wrapper), label or thing in or with which the device
is supplied.

174 Supply with permission

(1) A person does not contravene section 160 by supplying a
non-standard device in accordance with the ACMA’ s written
permission.

(2) If the ACMA decidesto refuse to give such permission to a person
who has applied to the ACMA for it in aform approved by the
ACMA, the ACMA must give to the person awritten notice setting
out its decision.

Note: Refusals to give permission are reviewable under Part 5.6.

175 Supply for modification etc.

A person does not contravene section 160 by supplying a
non-standard device for the purposes of modifying or altering it so
that it would comply with all standards applicable to it at the time
of the alteration or modification.

176 Supply for re-export

A person does not contravene section 160 by supplying a
non-standard device if:

(a) the device wasimported; and
(b) the person supplied it for the purposes of re-export.

177 Burden of proof

(1) Inproceedings for an offence against section 157 or 158, the
burden of proving any of the matters referred to in section 172 lies
on the defendant.

(2) In proceedings for an offence against section 158 or 160, the
burden of proving the absence of any of the matters referred to in
section 173, 174, 175 or 176 lies on the prosecution.
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178 Reasonable excuse

Nothing in this Division limits the scope of the expression
“reasonable excuse” in subsection 157(1A), 158(1A) or 160(1A).
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Division 7—L abelling of devices

182 Requirementsto apply labels etc.

(1) The ACMA may, by notice published in the Gazette, require any
person who manufactures or imports adevice included in a
specified class of devicesto apply to each such device alabel that
indicates either or both of the following:

(@) whether the device meets the requirements of the standards
specified in the notice;

(c) if the deviceis aradiocommunications device—whether the
device complies with the class licence specified in the notice.

(1A) The notice may require a manufacturer or importer of a device
included in aclass of devices specified in the notice:

(a) to conduct quality assurance programs; or
(b) to satisfy himself or herself that quality assurance programs
have been conducted;
in respect of the device.

(1B) The notice may require a manufacturer or importer of adevice,
after having regard to the results of the quality assurance program,
to apply alabel to each such device that indicates either or both of
the following:

(a) whether the device meets the requirements of the standards
specified in the notice;

(c) if the device is aradiocommunications device—whether the
device complies with the class licence specified in the notice.

(2) Thelabel must bein the form specified by the ACMA in the
notice.

(2A) The method of applying the label to the device must be as specified
by the ACMA in the instrument.

(3) The notice may state that the regquirement does not apply to an
imported device if thereis affixed alabel of a specified kind that
indicates that the device complies with requirements of:

(a) aspecified law of aforeign country; or
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(b)

(©)
(d)

a specified instrument in force under alaw of aforeign
country; or

a specified convention, treaty or international agreement; or

a specified instrument in force under a specified convention,
treaty or international agreement.

(4) The notice may specify requirements that must be met before a

label can be applied, including (but not limited to):

(@

(b)

(©

(d)

arequirement that, before a manufacturer or importer applies
the label, the manufacturer or importer must have obtained a
written statement from a certification body certifying that the
device complies with the standard or class licence specified
in the notice; and

arequirement that, before a manufacturer or importer applies
the label, the device must have been tested by a recognised
testing authority for compliance with the standard or class
licence specified in the notice; and

arequirement that, before a manufacturer or importer applies
the label, the manufacturer or importer must have obtained a
written statement from a competent body certifying that
reasonabl e efforts have been made to avoid contravention of
the standard or class licence specified in the notice; and
arequirement that, before a manufacturer or importer applies
the label, the manufacturer or importer must make awritten
declaration in relation to the device, being adeclarationin a
form specified in the notice.

Note 1: Certification body is defined by section 183A.
Note 2: Competent body is defined by section 183.
Note 3: Recognised testing authority is defined by section 183.

(4A) The notice may also specify requirements that must be met after a

label has been applied to a device, including a requirement that a
manufacturer or importer retain for inspection, for the period

@

(b)

specified in the notice:

records of the quality assurance programs conducted in
accordance with a notice under subsection (1) in respect of
that device; and

records of any results of any tests conducted in relation to
compliance with relevant standards or the class licence; and
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(c) adeclaration, or acopy of the declaration, made as
mentioned in paragraph (4)(d).

(5) A noticeisadisallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

183 Recognised testing authorities

(1) The ACMA may, by notice in the Gazette, determine that a
specified person or association is an accreditation body for the
purposes of this section. The determination has effect accordingly.

(2) An accreditation body may, by written instrument, determine that a
specified person is arecognised testing authority for the purposes
of this Division. The determination has effect accordingly.

(3) An accreditation body may, by written instrument, determine that a
specified person or association is a competent body for the
purposes of this Division. The determination has effect
accordingly.

183A Certification bodies

(1) The ACMA may, by notice published in the Gazette, determine
that a specified person or association is an approving body for the
purposes of this section. The determination has effect accordingly.

(2) An approving body may, by written instrument, determine that a
specified person or association is a certification body for the
purposes of this Division. The determination has effect
accordingly.

186 Sale etc. of devices without labels

(D) If aperson:
(@) has manufactured or imported a device; and

(b) knowsthat he or sheisrequired under section 182 to apply to
it alabel in aparticular form;

the person must not supply the device unless alabel in that form
has been applied to the device.

Penalty: 100 penalty units.
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(1A) Subsection (1) does not apply if the person has a reasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A) (see subsection 13.3(3) of the Criminal Code).

(2) Inadditionto its effect apart from this subsection, subsection (1)
also has the effect it would have if each reference in that subsection
to adevice were, by express provision, confined to:

(a) aradiocommunications transmitter; or

(b) aradiocommunications receiver; or

(c) adevice, where the operation of the deviceislikely to
interfere with radiocommunications; or

(d) adevice, where the uses or functions of the device are likely
to be interfered with by the operation of
radiocommunications transmitters.

(3) Inadditionto its effect apart from this subsection, subsection (1)
also has the effect it would have if each reference in that subsection
to aperson were, by express provision, confined to a corporation to
which paragraph 51(xx) of the Constitution applies.

(4) Inaddition to its effect apart from this subsection, subsection (1)
also has the effect it would have if each reference in that
subsection to supply were, by express provision, confined to
supply:

(a) inthe course of, or in relation to:
(i) trade or commerce between Australia and places outside
Australia; or
(ii) trade or commerce among the States; or
(iii) trade or commerce within a Territory, between a State
and a Territory or between 2 Territories; or
(b) tothe Commonweadlth, to a Territory or to an authority or
instrumentality of the Commonwealth or of a Territory.

187 Applying labels befor e satisfying requirements under subsection
182(4)

(1) If aperson knows that he or she must satisfy requirements that
have been specified under subsection 182(4) before applying a
particular label to adevice under subsection 182(1), the person
must not apply:
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(1A)

)

©)

(4)

(a) thelabel; or
(b) alabel that purportsto be such alabel;
before he or she satisfies those requirements.

Penalty: 100 penalty units.

Subsection (1) does not apply if the person has areasonable
EXCuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A) (see subsection 13.3(3) of the Criminal Code).

In addition to its effect apart from this subsection, subsection (1)
also has the effect it would have if the reference in that subsection
to adevice were, by express provision, confined to:
(@) aradiocommunications transmitter; or
(b) aradiocommunications receiver; or
(c) adevice, where the operation of the deviceislikely to
interfere with radiocommunications; or
(d) adevice, where the uses or functions of the device are likely
to be interfered with by the operation of
radiocommuni cations transmitters.

In addition to its effect apart from this subsection, subsection (1)
also has the effect it would have if each reference in that subsection
to aperson were, by express provision, confined to a corporation to
which paragraph 51(xx) of the Constitution applies.

In addition to its effect apart from this subsection, subsection (1)
also has the effect it would have if each reference in that subsection
to aperson were, by express provision, confined to a person who
manufactured or imported the device for the purposes of supply:
(&) inthe course of, or in relation to:
(i) trade or commerce between Australia and places outside
Australia; or
(i) trade or commerce among the States; or
(iii) trade or commerce within a Territory, between a State
and a Territory or between 2 Territories; or
(b) to the Commonweadlth, to a Territory or to an authority or
instrumentality of the Commonwealth or of a Territory.

Radiocommunications Act 1992 277



Chapter 4 Genera regulatory provisions
Part 4.1 Standards and other technical regulation
Division 7 Labelling of devices

Section 187A

187A Failuretoretain records

(1)

(1A)

(1B)

)

©)

(4)

If the ACMA publishes a hotice under subsection 182(1) that
specifies requirements to be met after alabel has been applied, a
manufacturer or importer must not fail to comply with
requirements specified in the notice.

Penalty: 20 penalty units.

Subsection (1) does not apply if the person has a reasonable
EXCuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A) (see subsection 13.3(3) of the Criminal Code).

Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

In addition to its effect apart from this subsection, subsection (1)
also hasthe effect it would have if each reference in that subsection
to adevice were, by express provision, confined to:

(a) aradiocommunications transmitter; or

(b) aradiocommunications receiver; or

(c) adevice, where the operation of the deviceislikely to
interfere with radiocommunications; or

(d) adevice, where the uses or functions of the device are likely
to be interfered with by the operation of
radiocommunications transmitters.

In addition to its effect apart from this subsection, subsection (1)
also has the effect it would have if the reference in that subsection
to amanufacturer or importer were, by express provision, confined
to amanufacturer, or an importer, that is a corporation to which
paragraph 51(xx) of the Constitution applies.

In addition to its effect apart from this subsection, subsection (1)
also has the effect it would have if each reference in that subsection
to a manufacturer or importer were, by express provision, confined
to amanufacturer, or an importer, who manufactured or imported
the device for the purposes of supply:

(a) inthe course of, or inrelation to:

(i) trade or commerce between Australia and places outside
Australia; or
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(ii) trade or commerce among the States; or

(iii) trade or commerce within a Territory, between a State
and a Territory or between 2 Territories; or

(b) tothe Commonweadlth, to a Territory or to an authority or
instrumentality of the Commonwealth or of a Territory.

188 Imputed knowledge

For the purposes of establishing a contravention of section 186 or
187, if, having regard to:

(a) aperson’s abilities, experience, qualifications and other
attributes; and
(b) all the circumstances surrounding the alleged contravention;

the person ought reasonably to have known that he or she was
subject to the requirement in question, the person is taken to have
known that he or she was subject to the requirement.

188A Protected symbols

(1) A person must not:

(a) useinreation to abusiness, trade, profession or occupation;
or

(b) apply, as atrade mark or otherwise, to goods imported,
manufactured, produced, sold, offered for sale or let on hire;
or

(c) useinreation to:
(i) goods or services; or

(ii) the promotion, by any means, of supply or use of goods
Or services;

a protected symbol, or a symbol so closely resembling a protected
symbol asto be likely to be mistaken for it.

(2) A person who contravenes subsection (1) is guilty of an offence
punishable on conviction by afine not exceeding 30 penalty units.

Note: See also sections 4AA and 4B of the Crimes Act 1914.

(3) Nothing in subsection (1) limits anything else in that subsection.
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(4) Nothing in subsection (1), so far asit appliesin relationto a
protected symbol, affects rights conferred by law on apersonin
relation to:

(a) atrade mark that is registered under the Trade Marks Act
1995:; or

(b) adesign that isregistered under the Designs Act 2003;

and was registered under the Trade Marks Act 1995 or the Designs
Act 1906 immediately before 16 August 1996 in relation to the
symbol.

(5) Nothing in this section, so far asit applies to a protected symbol,
affects the use, or rights conferred by law relating to the use, of the
symbol by aperson in a particular manner if, immediately before
16 August 1996, the person:

(a) wasusing the symbol in good faith in that manner; or

(b) would have been entitled to prevent another person from
passing off, by means of the use of the symbol or asimilar
symbol, goods or services as the goods or services of the
first-mentioned person.

(6) This section does not apply to a person who uses or applies a
protected symbol for the purposes of labelling adevicein
accordance with section 182 of this Act or labelling customer
equipment or customer cabling in accordance with section 407 of
the Telecommunications Act 1997.

(7) This section does not apply to a person who uses or applies a
protected symbol for a purpose of akind specified in awritten
determination made by the ACMA.

(8) A referencein this section to a protected symbol is a reference to:

(a) the symbol known in the radiocommunications community as
the C-Tick mark:

(i) the design of which is set out in awritten determination
made by the ACMA; and

(ii) apurpose of which, after the commencement of this
section, isto indicate compliance by a device with:

(A) any applicable standards; and
(B) any applicable class licences; or
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(b) asymbol:
(i) the design of which is set out in awritten determination
made by the ACMA; and
(ii) apurpose of which, after the commencement of this
section, isto indicate compliance by adevice with:
(A) any applicable standards; and
(B) any applicable class licences; or
(c) asymbol:
(i) the design of which is set out in awritten determination
made by the ACMA; and

(if) apurpose of which, after the commencement of this
section, is to indicate non-compliance by a device with:

(A) applicable standards; and
(B) any applicable class licences.

(9) For the purposes of this Division, if:
(a) alabel isapplied to adevice; and
(b) thelabel embodies asymbol referred to in paragraph (8)(a),
or (b);
the label istaken to indicate that the device meets the requirements
of:
(c) each applicable standard; and
(d) each applicable classlicence.

(10) For the purposes of this Division, if:
(a) alabel isapplied to adevice; and
(b) thelabel embodies asymbol referred to in paragraph (8)(c);
the labdl istaken to indicate that the device does not meet the
requirements of:
(c) each applicable standard; and
(d) each applicable class licence.

(11) For the purposes of this section, a standard or classlicence is taken
to be applicablein relation to adeviceif, and only if, the standard
or licence was specified in the subsection 182(1) notice that dealt
with the manufacture or importation of the device.

(12) A determination made by the ACMA under subsection (7) or (8) is
adisallowable instrument for the purposes of section 46A of the
Acts Interpretation Act 1901.
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(13) Inaddition to its effect apart from this subsection, this section also
has the effect it would have if areference in subsection (1) to a
person were, by express provision, confined to a corporation to
which paragraph 51(xx) of the Constitution applies.

(14) In addition to its effect apart from this subsection, this section also
has the effect it would have if each reference in subsection (1) to
use, or to application, were areference to use or application, asthe
case may be, in the course of, or in relation to:

(a) trade or commerce between Australia and places outside
Australia; or

(b) trade or commerce among the States; or

(c) trade or commerce within a Territory, between a State and a
Territory or between 2 Territories; or

(d) the supply of goods or services to the Commonwealth, to a
Territory or to an authority or instrumentality of the
Commonwealth or of a Territory; or

(e) the defence of Australia; or

(f) the operation of lighthouses, lightships, beacons or buoys; or

(g) astronomical or meteorological observations; or

(h) an activity of a corporation to which paragraph 51(xx) of the
Constitution applies; or

(i) banking, other than State banking; or

() insurance, other than State insurance; or

(k) weighing or measuring.

(15) In this section:

customer cabling has the same meaning asin the
Telecommunications Act 1997.

customer equipment has the same meaning asin the
Telecommunications Act 1997.

radiocommunications community has the same meaning asin the
Australian Communications and Media Authority Act 2005.
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Division 8—Prohibited devices

189 Operation etc. of prohibited devices

(1) A person must not:
(a) operate or supply a device that the person knowsis a device
in respect of which adeclaration isin force under
section 190; or
(b) have adevice that the person knows, or ought reasonably to
know, issuch adevicein hisor her possession for the
purpose of operating or supplying the device.

Penalty:
(@) if the offender is an individual—imprisonment for 2 years; or
(b) otherwise—1,500 penalty units.

(1A) Subsection (1) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A) (see subsection 13.3(3) of the Criminal Code).

(2) For the purposes of establishing a contravention of subsection (1),
if, having regard to:
(a) aperson’s abilities, experience, qualifications and other
attributes; and
(b) all the circumstances surrounding the alleged contravention;

the person ought reasonably to have known that the device in
guestion was a device in respect of which a declaration under
section 190 wasin force, the person is taken to have known that it
was such adevice.

190 Declaration of prohibited devices

(1) Subject to section 191, the ACMA may, by notice published in one
or more newspapers circulating generally in the capital city of each
State and Territory, declare that operation or supply, or possession
for the purpose of operation or supply, of a specified deviceis
prohibited for the reasons set out in the notice.
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(2) The device must be a device that:

(a) isdesigned to have an adverse effect on
radiocommunications; or

(b) would belikely substantially to:
(i) interfere with radiocommunications; or
(i) disrupt or disturb radiocommunicationsin any other
way; or
(c) isaradiocommunications transmitter, or a
radiocommunications receiver, that would be reasonably
likely to have an adverse effect on the health or safety of
persons who:

(i) operatethe device; or
(if) work on the device; or
(iii) use services supplied by means of the device; or

(iv) arereasonably likely to be affected by the operation of
the device.

(3) Subject to subsection (4), adeclaration is a disallowable instrument
for the purposes of section 46A of the Acts Interpretation Act 1901.

(4) Despite paragraph 46A(1)(c) of that Act, adeclaration istaken to
be a statutory rule within the meaning of the Statutory Rules
Publication Act 1903.

191 Consultation on proposed declarations

(1) Before making the declaration, the ACMA must, by notice
published in the Gazette:

(@) describe the device; and

(b) specify the reasons why the ACMA proposes to make the
declaration; and

(c) inviteinterested persons to make representations about the
proposed declaration within such period, being not less than
one month after the date of publication of the notice, asis
specified in the notice; and

(d) specify one or more addresses to which such representations
may be sent.

(2) A person may, before the end of the period specified in the notice,
make such representations to the ACMA.
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(3) The ACMA must give due consideration to any representations so
made.

(4) This section does not apply if the ACMA is satisfied that making
the declaration is a matter of urgency.
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Part 4.2—Offencesrelating to radio emission

192 Interferencelikely to pre udice safe operation of vessels, air cr aft

or space objects

Subject to section 196, a person must not use a transmitter in away
likely to interfere with radiocommunications if the person knows
that such interferenceislikely to prejudice the safe operation of an
vessel, aircraft or space object.

Penalty:
(@) if the offender is an individual—imprisonment for 5 years; or
(b) otherwise—5,000 penalty units.

193 Interferencein relation to certain radiocommunications

(1) Subject to section 196, a person must not, without the ACMA’s
written permission, use atransmitter in away that the person
knows s likely to interfere substantially with radiocommunications
carried on by or on behalf of:

(a) an organisation specified in the regulationsthat is:
(i) afire-fighting, civil defence or rescue organisation; or
(if) an organisation providing ambulance services; or
(iii) any other organisation the sole or principal purpose of
which isto secure the safety of persons during an
emergency; or
(b) the Royal Flying Doctor Service; or
(c) the Australian Federal Palice or the police force of a State or
Territory.

Penalty:
() if the offender is an individual—imprisonment for 5 years; or
(b) otherwise—5,000 penalty units.

(2) If the ACMA refusesto give permission to a person who applied
for it, the ACMA must give the person awritten notice of the
refusal, together with a statement of its reasons.

Note: Refusals to give permission are reviewable decisions under Part 5.6.
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194 Interferencelikely to endanger safety or cause loss or damage

Subject to section 196, a person must not do any act or thing that
the person knowsiis likely to:

(a) interfere substantially with radiocommunications; or

(b) otherwise substantially disrupt or disturb
radiocommunications;

if the interference, disruption or disturbanceis likely to endanger
the safety of another person or to cause another person to suffer or
incur substantial loss or damage.

Penalty:
(a) if the offender is an individual—imprisonment for 5 years; or
(b) otherwise—5,000 penalty units.

195 Transmission from foreign vessel, aircraft or space object

(1) Subject to section 196 and subsection (2), a person must not,
outside Australia and without the ACMA’ s written permission, use
atransmitter that is on board aforeign vessel, foreign aircraft or
foreign space object:

(a) for the purposes of transmitting to the general publicin
Australiaradio programs or television programs; or

(b) in amanner that the person knowsis likely to interfere
substantially with radiocommunications:

(i) within Australia; or
(ii) between aplacein Australiaand a place outside
Australia

Penalty:
(a) if the offender is an individual—imprisonment for 2 years; or
(b) otherwise—1,500 penalty units.

(2) This section does not apply to use of atransmitter:
(a) in accordance with an agreement, treaty or convention that:

(i) isentered into between Australia and any other country
or countries; and

(ii) isspecified in the regulations; or
(b) under the direction of a person exercising powers under the
law of the Commonwealth or of a State or Territory.
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(3) If the ACMA refuses to give permission to a person who applied
for it, the ACMA must give the person awritten notice of the
refusal.

Note: Refusals to give permission are reviewable decisions under Part 5.6.

196 Emergency transmissions etc.

(1) A person does not contravene section 192, 193, 194 or 195 by
doing anything that the person reasonably believes was necessary
for the purpose of:

(a) securing the safety of avessdl, aircraft or space object that
was in danger; or

(b) dealing with an emergency involving a serious threat to the
environment; or

(c) dedling with an emergency involving risk of death of, or
injury to, persons; or

(d) dealing with an emergency involving risk of substantial loss
of, or substantial damage to, property.

(2) Inproceedings for an offence against section 192, 193, 194 or 195,
the burden of proving any of the matters referred to in
subsection (1) lies on the defendant.

197 Causing interference etc.

(1) A personisquilty of an offenceif:
(a) the person engages in conduct; and
(b) the person isreckless as to whether the conduct will result in:
(i) substantia interference with radiocommunications; or

(i) substantial disruption or disturbance of
radiocommunications.

Penalty: Imprisonment for 1 year.
(2) Inthissection:

engagein conduct means.
() doanact; or
(b) omit to perform an act.
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198 Transmission of falseinformation

A person must not, in atransmission made by atransmitter
operated by the person, make a statement, or convey information,
with intention of inducing afalse belief that:
(a) the person or any other person is dying, has died, is being
injured or has been injured; or
(b) property isbeing, or has been, destroyed or damaged; or
(c) thereisarisk of the occurrence of an event referred to in
paragraph (a) or (b); or
(d) there has been, isor isto be aplan, proposal, attempt,
conspiracy, threat to do, or omit to do, an act, being an act or
omission that is likely to result in the occurrence of an event
referred to in paragraph (a) or (b).
Penalty:
(@) if the offender is an individual—imprisonment for 5 years; or
(b) otherwise—5,000 penalty units.

199 Transmission likely to cause explosion

(1) A person must not use atransmitter in amanner that the person
knowsis likely to cause an explosion.

Penalty:
(@) if the offender is an individual—imprisonment for 5 years; or
(b) otherwise—5,000 penalty units.

(2) Subsection (1) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).

200 Imputed knowledge

For the purposes of establishing a contravention of section 192,
193 or 194, paragraph 195(1)(b) or section 199, if, having regard
to:
(@) aperson’sahilities, experience, qualifications and other
attributes; and
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(b) all the circumstances surrounding the alleged contravention;
the person ought reasonably to have known that using the
transmitter in question, or doing the act or thing in question, was a
contravention of that provision, the person is taken to have known
that using the transmitter, or doing the act or thing, was such a
contravention.

201 Operation of laws of Statesor Territories

This Part is not intended to exclude or limit the concurrent
operation of:

(@) thelaw of a State or Territory; or

(b) regulations, Ordinances or other instruments of alegislative
character made under an Act other than this Act.
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Part 4.3—Settlement of interference disputes
Division 1—Conciliators

202 Appointment of a conciliator
(1) The ACMA may appoint a person to be a conciliator.

(2) A conciliator may be appointed on either afull-time or a part-time
basis.

(3) A conciliator holds office for such period asis specified in his or
her instrument of appointment.

(4) A conciliator’s appointment may be expressed to have effect either
generaly or as otherwise provided by his or her instrument of
appointment.

203 Termsand conditions etc.

(1) The ACMA may:

() subject to section 204, determine the terms and conditions of
appointment of a person holding office as a conciliator; and

(b) terminate such an appointment at any time.
(2) A conciliator may resign by writing signed by the conciliator and
delivered to the ACMA.
204 Remuneration and allowances

(1) A conciliator who is not engaged under the Public Service Act
1999 isto be paid such remuneration asis determined by the
Remuneration Tribunal.

(2) If adetermination of the Remuneration Tribunal in relation to
conciliatorsis not in operation, a conciliator isto be paid such
remuneration as is prescribed.

(3) A conciliator isto be paid such allowances as are prescribed.

(4) This section has effect subject to the Remuneration Tribunal Act
1973.
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Division 2—Referral of mattersto conciliators

205 Referral of complaintsto conciliators

(1) If acomplaint in writing is made to the ACMA to the effect that:
(a) aperson has engaged, is engaging or proposes to engagein
conduct (including any act and any refusal or omission to act)
that has caused, is causing or is likely to cause:

(i) interference or risk of interferenceto
radiocommunications; or

(ii) any other disruption or disturbance, or risk of disruption
or disturbance, to radiocommunications; and

(b) theinterests of the complainant have been, are or are likely to
be affected by the conduct;

the ACMA may refer the matter to a conciliator.

(2) If the ACMA decides not to refer acomplaint to a conciliator, the
ACMA must give to the complainant awritten notice informing the
complainant of the decision and the reasons for the decision.

(3) A referencein this section to being engaged in conduct includes a
reference to being involved in, or contributing to, that conduct.

206 Referral of other mattersto conciliators

(1) If it appearsto the ACMA that, even though a complaint has not
been made under subsection 205(1):
(a) aperson has engaged, is engaging or is proposing to engage
in disputed conduct; and
(b) theinterests of another person have been, are or arelikely to
be affected by the conduct;

the ACMA may refer the matter to a conciliator.

(2) A referencein this section to being engaged in disputed conduct
includes areference to being involved in, or contributing to, that
conduct.
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207 Consideration of whether torefer a matter

(1) In considering whether to refer a matter to a conciliator, the
ACMA must have regard to al mattersit thinks relevant.

(2) Without limiting subsection (1), the ACMA must have regard to:
(@) whether, inthe ACMA’s opinion:
(i) the matter istrivia; or
(ii) the person whose interests allegedly have been, are

being or are likely to be affected does not wish the
matter to be referred to a conciliator; and
(b) if the matter arises from a complaint to the ACMA—
whether, in the ACMA’ s opinion:
(i) the complaint isfrivolous or vexatious or was not made
in good faith; or
(ii) theinterests of the complainant have not been, are not
being or are not likely to be affected by the conduct in
guestion; or
(iii) thereissome other remedy that is reasonably available
to the complainant; or
(iv) the complainant has made reasonable efforts to
negotiate a resolution of the matter.
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Division 3—T he conciliation process

208 Conciliator may effect settlement in relation to disputed conduct

Subject to section 209, a conciliator to whom a matter isreferred
under Division 2 must:

(a) inquireinto the disputed conduct to which the matter relates;
and

(b) try to effect a settlement of the matter; and

(c) if the conciliator cannot effect a settlement—as soon as
practicable, give to the ACMA awritten report setting out:

(i) the conciliator’s recommendations for resolving the
matter; and

(i) thereasons for those recommendations.

209 Conciliator may decide not to make inquiry

(1) A conciliator may decide not to inquire into disputed conduct to
which the matter relates, or, if the conciliator has commenced to
ingquire into the conduct, decide not to continue the inquiry, if:

(@) the conciliator believes that:
(i) the matter istrivial; or
(ii) the person whose interests alegedly have been, are
being, or arelikely to be affected does not wish the
inquiry to be made or continued (as the case may be); or
(b) if theinquiry arises from a complaint to the ACMA—the
conciliator believes that:
(i) the complaint isfrivolous or vexatious or was not made
in good faith; or
(ii) theinterests of the complainant have not been, are not
being or are not likely to be affected by the conduct; or
(iii) thereissome other remedy that is reasonably available
to the complainant; or
(iv) the complainant has made reasonable efforts to
negotiate a resolution of the matter.
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(2) If aconciliator decides not to inquire into, or not to continue to
inquire into, conduct in respect of which a complaint was made,
the conciliator must:

(a) givethe complainant written notice of the decision and the
reasons for the decision; and

(b) givetothe ACMA awritten report on the matter that
includes the information referred to in paragraph (a).

(3) A report under paragraph (2)(b) must be given as soon as
practicable after it is prepared.

210 Compulsory conference

(1) For the purposes of conducting an inquiry into, or trying to effect a
settlement of, a matter under section 208, a conciliator may direct a
person referred to in subsection (2) to attend, at atime and place
specified in the notice, a conference presided over by the
conciliator.

(2) A direction may be given to:
(a) if the matter arose as aresult of a complaint under subsection
205(1)—the complainant; or
(b) the person whose disputed conduct led to the inquiry; or

(c) any other person whose presence at the conference the
conciliator thinks is reasonably likely to be conducive to
settling the matter.

(3) A directionisto be given by written notice given to the person
concerned.

(4) The person isentitled to be paid by the Commonwealth any
allowances for the expenses of a person’s attendance that are
determined by the ACMA and published in the Gazette.

(5) The person must not:
(a) fail to attend as required by the direction; or

(b) fail to attend and report himself or herself from day to day
unless excused, or released from further attendance, by the
conciliator.

Penalty: $5,000.
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(5A) Subsection (5) does not apply if the person has a reasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5A) (see subsection 13.3(3) of the Criminal Code).

(6) Evidence of anything said or of the production of any document at
a conference under this section is not admissible:
(a) inany court (whether or not exercising federal jurisdiction);
or
(b) in proceedings before a person authorised by alaw of the
Commonwealth or of a State or Territory, or by consent of
parties, to hear evidence;
except in a prosecution for an offence against section 136.1 or
137.1 of the Criminal Code that relates to this Act.

211 Protection from civil actions

(1) Civil proceedings do not lie against a person in respect of |oss,
damage or injury of any kind suffered by another person because a
statement was made in good faith to a conciliator in connection
with an inquiry into disputed conduct.

(2) A referencein subsection (1) to making a statement includes a
reference to giving a document or information.
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Division 4—Directions

212 ACMA may issue directions

(1) If the ACMA:
(a) receivesaconciliator’sreport in relation to a matter under
paragraph 208(c); and
(b) issatisfied that, in order to prevent the disputed conduct to
which the matter relates from causing:

(i) interference, or risk of interference, to
radiocommunications; or

(ii) any other disruption or disturbance, or risk of disruption
or disturbance, to radiocommunications;

a person to whom this section applies must take specified
action, or refrain from taking specified action;

the ACMA may issue awritten direction to the person to take that
action within a specified period, or to refrain from taking that
action, as the case may be.

(2) Inissuing adirection the ACMA must have regard to the
conciliator’ s report.

(3) Thissection appliesto any of the following persons:

(a) aperson who has engaged, is engaging or proposes to engage
in the disputed conduct in question;

(b) if the matter in question arose as aresult of a complaint under
subsection 205(1)—the complainant.

(4) A referencein this section to being engaged in conduct includes a
reference to being involved in, or contributing to, that conduct.

(5) If the ACMA issuesadirection to a person, it must give the person
notice of the reasons for that direction.

Note: A decision to issue adirection is reviewable under Part 5.6.

213 Complainantsto be kept informed

If:

() the ACMA receives aconciliator’ s report in relation to a
matter under paragraph 208(c); and
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(b) the matter arose as aresult of a complaint under subsection
205(1);
the ACMA must, by written notice, inform the complainant of:

(c) any direction issued under section 212 in relation to the
matter (other than a direction issued to the complainant); or

(d) any decision not to issue a direction under section 212 in
relation to the matter, together with the reasons for the
decision.

214 Contravention of adirection

(1) A personisquilty of an offenceif:
(a) the person has been issued with a direction under
section 212; and
(b) the person engages in conduct; and
(c) the person’s conduct contravenes the direction.

Penalty: 100 penalty units.
(2) Inthissection:

engagein conduct means.
(a) doanact; or
(b) omit to perform an act.

215 Commonwealth not liable for costs

The Commonwealth is not liable for any loss, damage or injury
suffered by a person as aresult of complying with a direction under
section 212.
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Division 5—Miscellaneous

216 Offencesrelating to settlement of interference disputes

It isan offence for a person to:
(a) refuseto employ another person; or
(b) dismissor threaten to dismiss another person from his or her
employment; or
(c) prejudice, or threaten to prejudice another personin hisor
her employment; or
(d) intimidate or coerce or impose any pecuniary or other penalty
on, another person;
because that other person:
(e) has made, or proposes to make, acomplaint of the kind
referred to a conciliator under section 205; or
(f) hasgiven, or proposes to give, information or documentsto a
third person exercising any power or performing any function
under this Part; or
(g9) has attended, or proposes to attend, a conference held under
section 210.

Penalty: Imprisonment for 6 months.

217 Operation of Stateand Territory laws

This Part is not intended to affect the operation of alaw of a State
or Territory if thelaw is capable of operating concurrently with
this Part.

218 Report by ACMA

The ACMA must include in each annual report prepared under
section 242 for afinancia year areport on the operation of this
Part during that year.
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Part 4.4—Restricted use zones
Division 1—Declar ations of emer gency

219 Declaration of period of emergency

(1) Subject to section 220, the Governor-General may, by
Proclamation, declare that a period specified in the Proclamation
will be a period of emergency.

(2) The period must not be expressed to commence on aday earlier
than the day on which the Praoclamation is published in the Gazette.

(3) The period may not exceed 3 months.

220 Circumstancesin which Proclamation may be made

The Governor-General may not make a Proclamation under
section 219 unless satisfied that it is necessary in the public interest
to do so due to an emergency involving:

(a) prejudice to the security or defence of Australia; or

(b) aseriousthreat to the environment; or

(c) risk of death of, or injury to, persons; or

(d) risk of substantial loss of, or substantial damage to, property.

221 Termination of period of emergency

(1) If, at any time during a period of emergency, the Governor-General
becomes satisfied that it is no longer necessary in the public
interest that the period of emergency should continue, the
Governor-General must, by anew Proclamation, revoke the
Proclamation that declared the period of emergency.

(2) Therevocation terminates the period of emergency.
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Division 2—Restrictive orders

222 Restrictiveorders

(1) During a period of emergency, the Minister may, in writing, make
arestrictive order that prohibits or regulates:

(a) the use, within a specified area, of radiocommunications
transmitters; or

(b) the operation of transmitters within a specified areaif such
useis, in the Minister’ s view, likely to interfere with
radiocommunications.

(2) TheMinister:
(8 must not make the order unless guidelines are in force under
section 230; and
(b) in making the order, must comply with the guidelinesin
force under section 230.

(3) The order comesinto force:
(a) ontheday it is published under subsection 223(1); or
(b) if alater day (being aday during a period of emergency) is
specified in the order—on that later day.

223 Publication of restrictive orders
(1) A copy of the order must be published in the Gazette.

(2) Assoon as practicable after making the order, the Minister:
(a8) must cause a copy of the order to be published in one or more
newspapers circulating generally in the capital city of the
State or Territory in which the order has effect; and
(b) may, if the Minister thinksfit, cause particulars of the order
to be published by radio or television broadcast.

(3) A failureto comply with paragraph (2)(a) does not affect the
order’ svalidity.
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224 Application of ordersto broadcasting

A restrictive order does not apply to:
(a) abroadcasting station; or
(b) afixed transmitter the use or operation of which is essential
to the operation of abroadcasting station;
unless the order is expressed so to apply.

225 Revocation of orders

A restrictive order is taken to be revoked:
(a) at the end of the period of emergency during which it came
into force; or
(b) if the order has an extended operation under section 226—at
the end of the last period of emergency during which the
order continuesto bein force.

226 Ordersmay have extended operation

If, during a period of emergency, a Proclamation under subsection
219(1) declares that an emergency will exist during alater period
commencing immediately after the end of the first-mentioned
period, any restrictive order in force immediately before the end of
the first-mentioned period (including an order in force by virtue of
previous applications of this subsection) continues in force unless
itis:
(a) revoked as provided for by subsection 33(3) of the Acts
Interpretation Act 1901; or
(b) disalowed under section 48 of that Act as applied by
section 229 of this Act; or

(c) set aside by acourt.
227 Contravention of orders
(1) A person must not contravene arestrictive order.

Penalty: 300 penalty units.

(1A) Subsection (1) does not apply if the person has a reasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A) (see subsection 13.3(3) of the Criminal Code).
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(2) A person does not contravene subsection (1) if the person
contravenes arestrictive order in the reasonable belief that the act
or omission constituting the contravention is necessary for the
purposes of :

(a) securing the safety of avessdl, aircraft or space object that
was in danger; or

(b) dealing with an emergency involving a serious threat to the
environment; or

(c) deding with an emergency involving risk of death of, or
injury to, persons; or

(d) dealing with an emergency involving risk of substantial |oss
of, or substantial damage to, property.

(3) Inproceedings for an offence against subsection (1), the burden of
proving any of the matters referred to in subsection (2) lies on the
defendant.

(4) Nothing in subsection (2) limits the scope of the expression
“reasonable excuse” in subsection (1A).

228 Ordersto prevail over inconsistent laws

(1) Subject to subsection (2), arestrictive order has effect despite any
law of the Commonwealth (excluding this Act but including
regulations made under this Act), or any law of a State or Territory,
that isinconsistent with the order.

(2) This Part does not affect the operation of alaw of a State or
Territory so far asthe law is capable of operating concurrently with
this Part.

229 Disallowance of restrictive orders

A restrictive order is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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Divison 3—Guidelinesfor making restrictive orders

230 Minister may make guidelines

(1) At any time (whether or not during a period of emergency) the
Minister may, by instrument in writing:
() make guidelines with respect to the exercise of the Minister’s
powers under section 222 to make restrictive orders; or
(b) vary or revoke guidelines made by the Minister under this
subsection (including guidelines varied by virtue of one or
more previous applications of this subsection).

(2) A guidelineisadisallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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Chapter 5—Administration and enfor cement

231 Outline of this Chapter

(1) This Chapter provides for various matters dealing with the
administration and enforcement of this Act.

(2) Part 5.1 providesfor the ACMA to delegate certain powers to
authorities of the Commonwealth.

() Part 5.2 providesfor the ACMA to hold public inquiriesinto
management of the radiofrequency spectrum and other aspects of
radiocommunication.

(4) Part 5.3 allowsthe ACMA to make advisory guidelines about any
aspect of radiocommunication or radio emission.

(5) Part 5.4 provides for personsto be accredited to issue certificates
under this Act.

(6) Part 5.5 provides for inspectors to be appointed and confers
investigative powers on them.

(7) Part 5.6 enables specified decisions under this Act to be
reconsidered by the ACMA and reviewed by the AAT.

(8) Part 5.7 provides for the ACMA to determine charges for things
done by the ACMA, including spectrum access charges for
spectrum licences.

(9) Part 5.8 provides that a person may give the ACMA an enforceable
undertaking about compliance with this Act.
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Part 5.1—Delegation

238 Delegation

(D)

)

©)

(4)

The powers conferred on the ACMA by subsection (2), and on a
Division of the ACMA by subsection (3), are in addition to the
powers conferred by sections 50, 51 and 52 of the Australian
Communications and Media Authority Act 2005.

The ACMA may, by writing, delegate to an authority of the
Commonwealth the ACMA’s power to issue or cancel certificates
of proficiency under Division 5 of Part 3.3 or to make standards
under Part 4.1.

If, under section 50 of the Australian Communications and Media
Authority Act 2005, the ACMA has delegated the power referred to
in subsection (2) to a Division of the ACMA, the following
provisions have effect:

(a) the Division may delegate the power to an authority of the
Commonwealth;

(b) subsections 52(2), (3), (4), (5) and (6) of the Australian
Communications and Media Authority Act 2005 have effect
asif the delegation by the Division were a delegation under
section 52 of that Act.

If:
(@) apower of the ACMA is delegated to an authority of the
Commonwealth under subsection (2) or (3); and
(b) theauthority is established under an Act that permits the
authority’ s powers under that Act to be delegated to another
person or body;
the power of the ACMA in question may be further delegated
under that Act asif it were one of the authority’ s powers under that
Act.
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Part 5.2—Publicinquiries

255 ACMA may hold inquiry

(1) The ACMA may hold a public inquiry about any matter relating to:
(8 management of the radiofrequency spectrum; or
(b) any other aspect of radio emissions.

(2) The ACMA must not hold a public inquiry about a matter relating
to the operation, or proposed operation, of a broadcasting station
unless the matter is about:

(a) interference, or risk of interference, to radiocommunications
(other than transmission or reception of radio or television
programs delivered by a broadcasting service), if the
interference is attributable to operation of a broadcasting
station; or

(b) interference, or risk of interference, to transmission or
reception of radio or television programs delivered by a
broadcasting service, if the interference is not attributable to
operation of abroadcasting station.

(3) Nothing in this Part appliesto an inquiry held by the ACMA under
another Act.

256 ACMA to hold inquiry when directed

(1) The ACMA must hold a public inquiry about a particular matter
relating to:
() management of the radiofrequency spectrum; or
(b) any other aspect of radio emissions,
if the Minister directsthe ACMA in writing to hold a public
inquiry about that matter.

(2) The Minister must not direct the ACMA to hold a public inquiry
that it could not hold under section 255.
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257 Informing the public about an inquiry

(1) If the ACMA holds apublic inquiry, it must publish, in whatever
ways it thinks appropriate, notice of:

() thefact that it is holding the inquiry; and

(b) the period during which the inquiry isto be held; and

(c) the nature of the matter to which the inquiry relates; and

(d) the period within which and the form in which members of
the public may make submissions to the ACMA about that
matter; and

(e) the address or addresses to which submissions may be sent.

(2) The ACMA may also include in the notice a statement of the
matters that the ACMA would like submissions to deal with.

(3) The ACMA need not publish at the same time or in the same way
notice of all the matters referred to in subsection (1).

258 Discussion paper

(1) The ACMA may cause to be prepared a discussion paper that:
(a) identifiesthe issuesthat the ACMA thinks are relevant to the
matter to which a public inquiry relates; and
(b) setsout such background material about, and discussion of,
those issues as the ACMA thinks is appropriate.

(2) The ACMA must make copies of the discussion paper available at
each of the ACMA’s offices. The ACMA may charge areasonable
price for supplying copies of the discussion paper in accordance
with this subsection.

(3) The ACMA may otherwise publish the discussion paper, including
in electronic form. The ACMA may charge for supplying a
publication under this subsection in accordance with a
determination under section 60 of the Australian Communications
and Media Authority Act 2005.

259 Written submissions

(1) The ACMA must provide a reasonable opportunity for any
member of the public to make awritten submission to the ACMA
about the matter to which a public inquiry relates.
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(2) For the purposes of subsection (1), the ACMA istaken not to have
provided a reasonable opportunity to make submissions unless
thereisaperiod of at least 28 days during which the submissions
could be made.

260 Protection from civil actions

(1) Civil proceedings do not lie against a person in respect of loss,
damage or injury of any kind suffered by another person because a
statement was made in good faith, in connection with awritten
submission or a public hearing, to the ACMA in connection with a
public inquiry under this Division.

(2) A referencein subsection (1) to making of a statement includes a
reference to the giving of adocument or information.

261 Hearings
(1) The ACMA may hold hearings for the purposes of a public inquiry.

(2) Hearings may be held, for example:
(a) in order to receive submissions about the matter to which the
inquiry relates; or
(b) inorder to provide aforum for public discussion of issues
relevant to that matter.

(3) Atahearing, the ACMA may be constituted by:

(@) amember or members determined in writing by the Chair for
the purposes of that hearing; or

(b) if the functions or powers of the ACMA in relation to the
hearing have been delegated to a person, or to a Division of
the ACMA, under section 50, 51 or 52 of the Australian
Communications and Media Authority Act 2005—that person
or Division.

(4) The Chair isto preside at all hearings at which he or she is present.

(5) If the Chair is not present at a hearing, the hearing is to be presided
over by:
(@) if paragraph (3)(a) applies—the member, specified in an
instrument under that paragraph, as the member who isto
preside at the hearing; or
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(b) if paragraph (3)(b) applies and the delegation isto a person—
that person; or

(c) if paragraph (3)(b) applies and the delegation isto aDivision
of the ACMA—a member of the Division chosen by the
Division.

(6) The ACMA may regulate the conduct of proceedings at a hearing
asit thinks appropriate.

261A Hearingto bein public except in exceptional cases
(1) Thissection appliesto a hearing conducted under this Part.
(2) Thebasic ruleisthat the hearing must take place in public.

(3) However, the hearing, or apart of the hearing, may be conducted
in private if the ACMA is satisfied that:

(a) evidence that may be given, or amatter that may arise,
during the hearing or a part of the hearing is of a confidential
nature; or

(b) hearing a matter, or part of amatter, in public would not be
conducive to the due administration of this Act.

(4) If the hearing isto be conducted in public, the ACMA must give
reasonable public notice of the conduct of the hearing.

261B Confidential material not to be published
(1) Thissection appliesto a hearing conducted under this Part.

(2) If:
(a) the hearing, or a part of the hearing, takes place in public;
and
(b) the ACMA isof the opinion that:
(i) evidence or other material presented to the hearing; or

(if) material in awritten submission lodged with the
ACMA,;

is of aconfidential nature;
the ACMA may order that:
(c) the evidence or material not be published; or
(d) itsdisclosure be restricted.
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() A person must not fail to comply with an order under
subsection (2).

(4) A personisquilty of an offenceif:
(@) the ACMA has made an order under subsection (2); and
(b) the person engagesin conduct; and
(c) the person’s conduct contravenes the order.

Penalty: 50 penalty units.

(5) Subsections (3) and (4) do not apply if the person has a reasonable
EXCUSe.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3) of the Criminal Code).

(6) Inthissection:

engagein conduct means.
() doanact; or
(b) omit to perform an act.

261C Direction about private hearings
(1) Thissection appliesto a hearing conducted under this Part.

(2) If the hearing, or a part of the hearing, takes place in private, the
ACMA:

(&) must give directions as to the persons who may be present at
the hearing or the part of the hearing; and

(b) may give directions restricting the disclosure of evidence or
other material presented at the hearing or the part of the
hearing.

(3) A person must not fail to comply with adirection under
subsection (2).
(4) A personisguilty of an offenceif:
(@) the ACMA has given adirection under paragraph (2)(a); and
(b) the person engages in conduct; and
(c) the person’s conduct contravenes the direction.

Penalty: 10 penalty units.
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(5) A personisquilty of an offenceif:
(a) the ACMA has given adirection under paragraph (2)(b); and
(b) the person engagesin conduct; and
(c) the person’s conduct contravenes the direction.

Penalty: 50 penalty units.

(6) Subsections (3), (4) and (5) do not apply if the person has a
reasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6) (see subsection 13.3(3) of the Criminal Code).

(7) Inthissection:

engagein conduct means.
(@) doanact; or
(b) omit to perform an act.

261D Reportson inquiries

(1) If the ACMA holds apublic inquiry, the ACMA must prepare a
report setting out its findings as aresult of the inquiry.

(2) If theinquiry was held because of a direction given by the Minister
under section 256, the ACMA must give a copy of the report to the
Minister.

(3) If theinquiry was held otherwise than because of a direction given
by the Minister under section 256, the ACMA must publish the

report.

(4) The ACMA isnot required to include in areport any material:
(a) that isof aconfidential nature; or
(b) thedisclosure of whichislikely to prejudice thefair trial of a
person; or
(c) that isthe subject of an order or direction under section 261B
or 261C.
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Part 5.3—Advisory guidelines

262 ACMA may make advisory guidelines

(1) The ACMA may make written advisory guidelines about any
aspect of radiocommunication or radio emissions.

(2) Advisory guidelines, for example, may be made about:

(a) any matter in respect of which standards may be made under
Part 4.1; or

(b) theuse, construction, design or performance of any thing; or
(c) interference with radiocommunications; or
(d) frequency allocation and coordination.

(3) The ACMA must:
(a) giveacopy of each advisory guideline it makesto the
Minister; and
(b) publish each such advisory guideline in the way it thinksfit.

Radiocommunications Act 1992 313



Chapter 5 Administration and enforcement
Part 5.4 Accreditation

Section 263

Part 5.4—Accreditation

263 ACMA may accredit persons

(1) The ACMA may, by written instrument, give to a person an
accreditation of a particular kind if:
(a) the person applies, in the form approved by the ACMA, to
the ACMA for an accreditation of that kind; and
(b) the appropriate charge fixed by determination made under
section 60 of the Australian Communications and Media
Authority Act 2005 has been paid.

(2) Theinstrument must state the kind of certificates that a person who
is given an accreditation of that kind is permitted to issue under
this Act.

(2A) Theinstrument is given subject to such conditions relating to the
issuing of certificates asthe ACMA determines under
section 266A or specifiesin the instrument.

(2B) A condition may relate to matters existing or arising at, before or
after the time when a certificate isissued.

(3) Indeciding whether to give to a person an accreditation, the
ACMA must apply the principles determined under section 266.

(4) An accreditation takes effect on the day specified in the instrument.

Note: A decision not to give an accreditation is reviewable under Part 5.6.

264 Withdrawal of accreditation

The ACMA may, by notice in writing to a person, withdraw an
accreditation given to the person if the ACMA is satisfied that:

(a) the accreditation is no longer in accordance with the
principles determined under section 266, asin force at the
time the notice is given (whether or not the principles have
been varied since the accreditation was given); or

(b) the person has been incorrectly issuing certificates under this
Act; or
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(ba) the person has issued a certificate in breach of any condition
mentioned in subsection 263(2A) (whether relating to matters
existing or arising at, before or after the time when the
certificate was issued); or

(c) the person’s application for accreditation included false or
misleading information.

Note: A decision to withdraw an accreditation is reviewable under Part 5.6.

265 Procedurefor withdrawing accreditation

(1) Before withdrawing a person’s accreditation, the ACMA must give
the person written notice:
(a) stating that the ACMA is considering withdrawing the
accreditation; and

(b) inviting the person to make representations to the ACMA
about the matter on or before the day specified in the notice.

(2) The day specified under paragraph (1)(b) must be at least 14 days
after the day on which the notice is given.

(3) The ACMA must give due consideration to any representations
made by or on behalf of the person on or before that day.

266 Accreditation principles

(1) The ACMA may, by written instrument, determine principles that:
() govern the accreditation process; and

(b) specify the matters for which the ACMA may accredit
persons.

(2) Without limiting the matters with which the principles may deal,
the principles must provide for:
(a) theform of applications under section 263; and
(b) proceduresthat must be followed in relation to deciding
whether to accredit, or withdraw the accreditation of,
persons; and
(c) thekinds of accreditation; and
(d) inrespect of each kind of accreditation—the qualifications
and other requirements required before a person can be given
that kind of accreditation.
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(2A) Qualifications and other requirements provided for in principles
determined as mentioned in paragraph (2)(d) may relate to matters
existing or arising at, before or after the time of accreditation.

(3) The principles take effect on the day specified in the instrument.

(4) Principles are disallowable instruments for the purposes of
section 46A of the Acts Interpretation Act 1901.

266A ACMA determination in relation to certificates

(1) The ACMA may determine, by instrument in writing, the
conditions that are to apply in relation to the issuing of a certificate
under this Act.

(2) A determination is adisallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.
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Part 5.5—Enforcement
Division 1—Inspectors

267 Inspectors

(1) Subject to subsection (2), aperson is an inspector for the purposes
of thisAct if the person is:

(8) aCommonwealth officer or a State officer appointed by the
ACMA, by written instrument, to be an inspector; or

(b) an officer included in aclass of officers appointed by the
ACMA, by written instrument published in the Gazette, to be
inspectors for the purposes of this Act; or

(c) amember (other than a special member) of the Australian
Federal Police or of the police force of a Territory.

(2) Aninstrument under paragraph (1)(a) or (b) may specify
provisions of this Act in relation to which appointments made by
the instrument are to apply, and any such limitation has effect
accordingly.

268 ldentity cards

(1) The ACMA may cause an identity card to be issued to an
inspector, other than a member of a police force, in aform
approved by the ACMA by written instrument.

(2) A person who ceases to be an inspector must, as soon asis
practicable, return his or her identity card to the ACMA.

(3) A person must not contravene subsection (2).
Penalty: 5 penalty units.

(4) Subsection (3) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (4) (see subsection 13.3(3) of the Criminal Code).

(5) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 2—Search warrants

269 Magistrate may issue warrant

Q) If:

(8 aninformation on oath islaid before a magistrate alleging
that an inspector suspects on reasonable grounds that there
may be on any land, or on or in any premises, vessdl, aircraft,
space abject or vehicle:

(i) anything in respect of which an offence against this Act
has been committed; or
(it) anything that may afford evidence about the
commission of an offence against this Act; or
(iif) anything that was used, or isintended to be used, for the
purpose of committing an offence against this Act; and
(b) theinformation sets out those grounds,

the magistrate may issue a search warrant authorising an inspector
named in the warrant, with such assistance, and by such force, asis
necessary and reasonable, to enter the land, premises, vessel,
aircraft, space object or vehicle and exercise the powers referred to
in paragraphs 272(2)(b), (c) and (d) in respect of the thing.

(2) The magistrateis not to issue the warrant unless:

(@) theinformant or some other person has given to the
magistrate, either orally or by affidavit, such further
information (if any) as the magistrate requires concerning the
grounds on which the issue of the warrant is being sought;
and

(b) the magistrate is satisfied that there are reasonable grounds
for issuing the warrant.

(3) There must be stated in the warrant:

(a) the purpose for which the warrant is issued, and the nature of
the offence in relation to which the entry and search are
authorised; and

(b) whether entry is authorised to be made at any time of the day
or night or during specified hours of the day or night; and

(c) adescription of the kind of things to be seized; and
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(d) aday, not later than 7 days after the day of issue of the
warrant, upon which the warrant ceases to have effect.

270 Warrants may beissued by telephone or other electronic means

(1) If, because of circumstances of urgency, an inspector thinks it
necessary to do so, the inspector may apply to a magistrate for a
warrant under subsection 269(1) by telephone, telex, fax or other
electronic means under this section.

(2) Before applying, the inspector must prepare an information of a
kind referred to in subsection 269(1) that sets out the grounds on
which the issue of the warrant is being sought, but may, if itis
necessary to do so, make the application before the information has
been sworn.

(3) If the magistrate to whom an application under subsection (1) is
made is satisfied:
(a) after having considered the terms of the information prepared
under subsection (2); and
(b) after having received such further information (if any) asthe
magi strate requires concerning the grounds on which the
issue of the warrant is being sought;
that there are reasonable grounds for issuing the warrant, the
magistrate must complete and sign such a search warrant as the
magistrate would issue under section 269 if the application had
been made under that section.

(4) If the magistrate signs awarrant under subsection (3):
(a) the magistrate must:
(i) inform the inspector of the terms of the warrant; and
(if) inform the inspector of the day on which and the time at
which the warrant was signed; and
(iii) inform the inspector of the day (not more than 7 days
after the magistrate completes and signs the warrant) on
which the warrant ceases to have effect; and
(iv) record on the warrant the reasons for issuing the
warrant; and
(b) theinspector must:
(i) complete aform of warrant in the same terms as the
warrant completed and signed by the magistrate; and
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(ii) write on it the magistrate’ s name and the day on which
and the time at which the warrant was signed.

(5) Theinspector must, not later than the day after the date of expiry or
execution of the warrant, whichever isthe earlier, send to the
magistrate:

(@) theform of warrant completed by the inspector; and
(b) theinformation duly sworn in connection with the warrant.

(6) On receiving the documents referred to in subsection (5), the
magi strate must:
(a) attach to them the warrant signed by the magistrate; and
(b) deal with the documentsin the way in which the magistrate
would have dealt with the information if the application for
the warrant had been made under section 269.

(7) A form of warrant duly completed by an inspector under
subsection (4), if it isin accordance with the terms of the warrant
signed by the magistrate, is authority for any entry, search, seizure
or other exercise of a power that the warrant so signed authorises.

(8) If:
(a) itismaterial in any proceedings for a court to be satisfied
that an entry, search, seizure or other exercise of power was
authorised in accordance with this section; and

(b) thewarrant signed by a magistrate under this section
authorising the entry, search, seizure or other exercise of
power is not produced in evidence;

the court isto assume, unless the contrary is proved, that the entry,
search, seizure or other exercise of power was not authorised by
such awarrant.
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Division 3—Searches and seizures

271 Referencesto connection with an offence

For the purposes of this Division, athing is connected with a
particular offenceif itis:
(a) athing with respect to which the offence has been
committed; or
(b) athing that will afford evidence of the commission of the
offence; or
(c) athing that was used, or isintended to be used, for the
purpose of committing the offence.

272 General offencerelated sear ches and seizures

(D

)

©)

This section appliesif an inspector suspects on reasonable grounds
that thereis on any land, or on or in any premises, vessel, aircraft,
space object or vehicle anything connected with a particular
offence against this Act.

The inspector may, with the consent of the owner or occupier of
the land, premises, vessel, aircraft, space abject or vehicle, or in
accordance with awarrant issued under Division 2:

(a) enter theland, premises, vessd, aircraft, space object or
vehicle; and

(b) search the land, premises, vessel, aircraft, space object or
vehicle; and

(c) break open and search a cupboard, drawer, chest, trunk, box,
package or other receptacle, whether afixture or not, in
which the inspector suspects on reasonable grounds there to
be anything of akind referred to in subsection (1); and

(d) examine and seize anything that the inspector suspects on
reasonable grounds to be connected with the offence.

If an inspector may enter avesseal, aircraft, space object or vehicle
under subsection (2), the inspector may, for that purpose and for
the purpose of exercising a power referred to in paragraph (2)(b),
(c) or (d), stop and detain the vessel, aircraft, space object or
vehicle.
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273 Evidence about the commission of other offences

If:

(a) inthe course of searching, in accordance with awarrant, for a
particular thing in relation to a particular offence, an
inspector finds a thing that the inspector believes on
reasonable grounds to be:

(i) athing that is connected with the offence, although not
the thing specified in the warrant; or

(if) athing that is connected with another offence against
this Act; and
(b) theinspector believes, on reasonable grounds, that it is
necessary to seize that thing in order to prevent its
concealment, loss or destruction, or its use in committing,
continuing or repeating the offence or the other offence;

the warrant is taken to authorise the inspector to seize that thing.

274 Production of identity card etc.

(1) Aninspector (other than a member of a police forcewhoisin
uniform) who proposes to enter land or premises under subsection
272(2) must:

(@) inthe case of amember of a police force—produce, for
inspection by the owner or occupier of the land or premises,
written evidence of the fact that the inspector is a member of
apoliceforce; or

(b) in any other case—produce the inspector’ sidentity card for
inspection by the owner or occupier;

and, if the inspector failsto do so, he or she is not authorised to
enter the land or premises.

(2) If the entry isin accordance with awarrant issued under
Division 2, the inspector is taken not to have complied with
subsection (1) unless he or she also produces the warrant for
inspection by the owner or occupier.

322 Radiocommunications Act 1992



Administration and enforcement Chapter 5
Enforcement Part 5.5
Searches and seizures Division 3

Section 275

275 Emergency searchesand seizures

(1) Subject to subsection (4), if an inspector has reasonable grounds to
believe:

(a) that aperson is carrying anything that is connected with an
offence against this Act; and

(b) that the exercise of powers under this section is necessary to
prevent the concealment, loss or destruction of the thing;

the inspector may:
(c) search the person, the person’s clothing and any property in
the person’ s immediate control; and
(d) seize any such thing found in the course of the search.

(2) Subject to subsection (4), if an inspector has reasonable grounds to
believe:

(a) that thereison any land or on or in any premises, vessel,
aircraft, space object or vehicle anything that is connected
with an offence against this Act; and

(b) that the exercise of powers under this section is necessary to
prevent the concealment, loss or destruction of the article or
thing;

the inspector may, with such assistance as the inspector thinks fit,
and if necessary by force:

(c) enter theland, premises, vessd, aircraft, space object or
vehicle; and

(d) search for the thing; and

(e) seize any such thing found in the course of the search.

(3) If aninspector may enter avessdl, aircraft, space object or vehicle
under subsection (2), the inspector may, for that purpose and for
the purpose of exercising a power referred to in paragraph (2)(d) or
(e), stop and detain the vessdl, aircraft or vehicle.

(4) Aninspector must not exercise powers under subsection (1) or (2)
unless the power is exercised in circumstances of such seriousness
and urgency asto require and justify the immediate exercise of
those powers without the authority of awarrant issued under
Division 2.
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276 Retention of thing seized

(1) If aninspector seizes athing under this Division, the inspector or
the ACMA may retain it until:
() the end of the period of 60 days after the seizure; or
(b) if proceedings for an offence against this Act in respect of
which the thing may afford evidence are instituted within that
period—the proceedings (including any appeal to a court in
relation to those proceedings) are completed.

(2) The ACMA may, by written instrument, authorise a thing seized
under this Division to be released to the owner, or to the person
from whom it was seized, either:

(&) unconditionally; or

(b) on such conditions as the ACMA thinksfit, including
conditions as to giving security for payment of itsvalueif it
isforfeited under section 280.
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Division 4—Power s of inspectors

277 Power of inspectorsto enter premises and adjust transmittersin
emer gencies

(1) If aninspector has reasonabl e grounds to believe that:

(@) atransmitter is operating on any land, or on or in any
premises, vessel, aircraft, space object or vehicle; and

(b) theland, premises, vessel, aircraft, space object or vehicleis
or are unoccupied; and

(c) the operation of the transmitter is:

(i) interfering with radiocommunications that are essential

to the safety of human life; or

(i) interfering substantially with the operation of an
organisation specified in regul ations made for the
purposes of paragraph 193(1)(a); or

(iii) interfering substantially with the operation of an
organisation referred to in paragraph 193(1)(b) or (c); or

(iv) causing substantial loss or damage;

the inspector may:

(d) enter the land, premises, vessel, aircraft, space object or
vehicle, if the entry is made in circumstances of such
seriousness and urgency as to require and justify entry
without the authority of an order of a court or of awarrant
issued under this Act; and

(e) subject to subsection (2), take such action as the inspector
considers necessary to cause the transmitter to:

(i) cease operating; or
(ii) operate in such away that no longer givesrise to one or
more of the consequences set out in paragraph (c).

(2) Inexercising apower conferred by paragraph (1)(e) inrelation to a
transmitter, an inspector must try to ensure that any disruption
caused to the performance of the transmitter is no greater thanis
necessary to prevent the interference with radiocommunications as
mentioned in paragraph (1)(c).
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©)

If an inspector has, under a power conferred by this section,
entered any land, premises, vessel, aircraft, space object or vehicle,
and taken any action in respect of atransmitter, the inspector must,
as soon as practicable, take all reasonable steps to notify the owner
of the transmitter that the action has been taken.

278 Powers of inspectorsto require operation of transmitters

(D

)

©)

(4)

©)

(6)

Subject to subsection (2), if an inspector has reasonable grounds to
believe that atransmitter has been, is being or may be operated so
asto cause interference to radiocommunications, the inspector
may, for the purpose of investigating the interference or risk of
interference, direct a person to operate the transmitter.

An inspector must not direct that atransmitter be operated if that
operation is likely to endanger the safety of a person or cause
damage to property.

The operation of atransmitter in accordance with a direction does
not give rise to an offence under this Act.

A person must not refuse to comply with a direction.
Penalty: 20 penalty units.

Subsection (4) does not apply if the person has a reasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3) of the Criminal Code).

Subsection (4) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

279 General powersof inspectors

(D

An inspector may:
(a) require aperson whom he or she suspects on reasonable
grounds of having done an act in respect of which the person
is required to hold alicence, authority under section 114,
certificate or permit to produce the licence, authority,
certificate or permit or evidence of its existence and contents;
and
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(b) require the holder of alicence whom he or she suspects on
reasonable grounds of having given an authority under
section 114 to produce a copy of that authority; and

(c) require aperson whom he or she suspects on reasonable
grounds of having recorded particulars relating to the supply
of areceiver or transmitter in adocument under section 301
to produce that document; and

(d) require aperson to produce evidence of having applied a
label to atransmitter in accordance with an obligation
imposed on the person under section 300; and

(e) require aperson who has been required to retain records by a
notice under subsection 182(1) for a specified period to
produce such records at any time during that period.

(2) A person must not fail to comply with a requirement under this
section.

Penalty: 20 penalty units.

(3) Subsection (2) does not apply if the person has areasonable
excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3) (see subsection 13.3(3) of the Criminal Code).

(4) Subsection (2) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Radiocommunications Act 1992 327



Chapter 5 Administration and enforcement
Part 5.5 Enforcement
Division 5 Forfeiture

Section 280

Division 5—Forfeiture

280 Court may order forfeiture

If acourt convicts a person of an offence against this Act, the court
may order the forfeiture to the Commonwealth of anything used or
otherwise involved in the commission of the offence.

281 Forfeited goods may be sold

A thing forfeited under section 280:
(@) may be sold or otherwise disposed of in accordance with the
directions of the ACMA; and
(b) pending such directions, must be kept in such custody as the
ACMA directs.
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Division 6—Miscellaneous

282 Act not to affect performance of duties by inspectors

Nothing in Chapter 3 or Part 4.1 or 4.2 prohibits the doing of any
act or thing by an inspector in the performance of his or her duties
under this Act.

283 Ingpectorsnot authorised to enter or search certain land or
premises used for defence purposes

Nothing in Division 2 or 3 authorises an inspector to enter or to
search:

(a) land or premisesthat are:

(i) occupied or used for the purposes of defence; and
(ii) specified in the regulations or included in a class of land
or premises specified in the regulations; or

(b) avessd, aircraft, space object or vehiclethat isin the
possession or control of the Defence Force or a part of the
Defence Force;

unless:

(c) permission to do so has been given by the person for the time
being in charge of those premises or that land, vessdl,
aircraft, space object or vehicle; or

(d) if it isnot reasonably practicable to obtain permission of the
kind mentioned in paragraph (c), the entry and search is
supervised by a member of the Defence Force, or an officer
of the Department of Defence, authorised to have access to
those premises or that land, vessel, aircraft, space object or
vehicle.

284 Offencesthat are going to be committed

If:

(a) there are reasonable grounds for suspecting that an offence
against this Act is going to be committed; and
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(b) the commission of that offence would pose a threat to the
safety of human life or cause substantial |oss or damage;
this Part appliesin relation to the offence as if there were
reasonable grounds for suspecting that it had been committed.
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Part 5.6—Review of decisions

Division 1—Decisions subject to internal reconsideration
before AAT review

285 Decisionsthat may be subject to reconsideration by the ACMA

An application may be made to the ACMA for reconsideration of
any of the following decisions:

(a) variation of a spectrum licence under section 73 or 87 or
paragraph 92(2)(b);

(b) suspension of a spectrum licence under section 75;

(c) cancellation of a spectrum licence under section 77 or 87;

(d) changein the core conditions of a spectrum licence on its
re-issue under section 82;

(e) refusal to issue an apparatus licence under section 100;

(ea) refusal toissue atransmitter licence under section 101A;

(eb) refusal to issue a datacasting transmitter licence under
section 102B otherwise than because of a decision under
paragraph 102B(b);

(f) inclusion of conditionsin an apparatus licence under
paragraph 107(1)(g), 108A(1)(f), 109(1)(f), L109A(1)(k) or
109B(1)(b);

(g) adecision under section 111 concerning the conditions of an
apparatus licence;

(h) directions under subsection 116(1) to revoke an authorisation
under section 114;

(i) refusal toissue acertificate of proficiency under section 121;

(j) cancellation of a certificate of proficiency under section 124;

(k) suspension of an apparatus licence under section 126;

(I) cancellation of an apparatus licence under section 128;

(m) refusal to renew an apparatus licence, or renewal of an
apparatus licence with different conditions, under
section 130;
(ma) refusal to transfer an apparatus licence under section 131AB
otherwise than because of a decision under paragraph
131ACA(b);
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(mb) refusal to issue a provisional international broadcasting
certificate under section 131AF,;

(n) refusal to include in the Register under section 145 details of
a radiocommunications transmitter;

(o) refusal to correct the Register under section 153;

(p) refusal to issue apermit under section 167;

(q) adecision under section 168 about the conditions of a permit;
(ga) giving a notice under subsection 169(6);

(r) cancellation of a permit under section 171,

() refusal to give permission under section 174 to supply a
non-standard device;

(t) refusal to give permission under subsection 193(1) or 195(1)
to use atransmitter;
(u) directions under section 212 in relation to the settlement of
an interference dispute;
(v) refusal to give to a person an accreditation under section 263;
(w) withdrawal of a person’s accreditation under section 264;

(x) making of a pre-acquisition declaration under Part 1 of the
Schedule.

286 Deadlinesfor reaching certain decisions

(1) If this Act providesfor a person to make an application to the
ACMA for such adecision, the ACMA must make the decision:
(8 within 90 days after receiving the application; or
(b) if the ACMA has, within those 90 days, given the applicant a
written request for further information about the

application—within 90 days after receiving that further
information.

(2) The ACMA istaken, for the purposes of this Part, to have made a
decision to refuse the application if it has not informed the
applicant of its decision before the end of the relevant period of 90

days.

287 Statementsto accompany notification of decisions

(D) If the ACMA makes adecision of akind referred to in section 285
and gives written notice of the decision to a person whose interests
it affects, the notice must include:
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(a) astatement to the effect that a person affected by the decision
may, if he or sheis dissatisfied with the decision, seek a
reconsideration of the decision by the ACMA under
subsection 288(1); and

(b) astatement to the effect that, if a person who has applied for
areconsideration is dissatisfied with the ACMA’ s decision
on the reconsideration, application may, subject to the
Administrative Appeals Tribunal Act 1975 be made to the
AAT for review of the decision on that reconsideration.

(2) Failureto comply with this section does not affect the validity of a
decision.

288 Applicationsfor reconsideration of decisions

(1) A person affected by a decision of akind referred to in section 285
who is dissatisfied with the decision may apply to the ACMA for
the ACMA to reconsider the decision.

(2) The application must:
(@) beinaform approved by the ACMA; and
(b) set out the reasons for the application.

(3) The application must be made within:
() 28 days after the applicant isinformed of the decision; or
(b) if, either before or after the expiration of that period of 28
days, the ACMA extends the period within which the
application may be made—the extended period for making
the application.

(4) An approved form of an application may provide for verification
by statutory declaration of statements in applications.

289 Reconsideration by the ACMA

(1) Upon receiving such an application the ACMA must:
(a) reconsider the decision; and
(b) affirm, vary or revoke the decision.

(2) The ACMA’sdecision on reconsideration of a decision has effect
asif it had been made under the application under which the
original decision was made.
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(3) The ACMA must give to the applicant a notice stating its decision
on the reconsideration together with a statement of its reasons for
its decision.

290 Deadlinesfor reconsider ations

(1) The ACMA must make its decision on reconsideration of a
decision within 90 days after receiving an application for
reconsideration.

(2) The ACMA istaken, for the purposes of this Part, to have made a
decision affirming the original decision if it has not informed the
applicant of its decision on the reconsideration before the end of
the period of 90 days.

291 Statementsto accompany notification of decisionson
reconsider ation

(1) A notice under subsection 289(3) natifying the applicant that a
decision has been affirmed or varied must include:

(a) astatement to the effect that a person affected by the decision
so affirmed or varied may, subject to the Administrative
Appeals Tribunal Act 1975, if he or sheis dissatisfied with
the decision so affirmed or varied, apply to the AAT for
review of the decision; and

(b) astatement to the effect that the person may request a
statement under section 28 of that Act in relation to the
decision so affirmed or varied.

(2) Failureto comply with this section does not affect the validity of a
decision.

292 Review by the AAT

Applications may be made to the AAT to review adecision of a
kind referred to in section 285 if the ACMA has affirmed or varied
the decision under section 289.
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Division 2—Decisions not subject to internal
reconsider ation before AAT review

292A Review by the AAT

An application may be made to the AAT for areview of any of the
following decisions made by the ACMA:

(a) adecision under paragraph 102B(b);

(b) adecision under subsection 106(6A);

(c) adecision to give adirection under subsection 114(3C);

(d) adecision under subsection 128C(1);

(e) adecision under section 128D;

(f) adecision under paragraph 131ACA(b).

292B Notification of decisionsto include notification of reasons and
appeal rights

If the ACMA makes adecision that is reviewable under
section 292A, the ACMA isto include in the document by which
the decision is notified:
(a) astatement setting out the reasons for the decision; and
(b) astatement to the effect that an application may be made to
the AAT for areview of the decision.
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294 Spectrum access charges

(1) The ACMA may, by written instrument, make determinations:
(&) fixing spectrum access charges payable by licensees for
issuing spectrum licences; and
(b) specifying the times when spectrum access charges are
payable.

(2) The Minister may give written directionsto the ACMA about the
matters dealt with in determinations.

(3) Directions may, for example, require that:

(a) thelevel of spectrum access charges payable in respect of
one or more specified classes of public or community
servicesisto be a specified portion only of the level of
spectrum access charges otherwise payable; or

(b) spectrum access charges are not to be payablein respect of a
specified class of public or community services; or

(c) personsareto be permitted to pay in instalments, as specified
in the direction, the spectrum access charges payablein
respect of a specified class of public or community services,
or

(d) aspectrum access charge reflect the amount that the Minister
considers to be the value of the spectrum.

(4) The ACMA must ensure that its determinations comply with any
directionsin force under this section.

(5) A direction made under subsection (2) is not alegidative
instrument.

295 Publication of deter minations

Determinations are to be made public in the way the ACMA thinks
appropriate.
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296 Collection of chargeson behalf of the ACMA

The ACMA may enter into arrangements with persons or other
bodies under which those persons or other bodies may, on the
ACMA’s behalf, receive from persons payments of charges under
this Part.

297 Limitson charges

The amount or rate of a charge fixed by a determination must not
be such as to amount to taxation.

298 Recovery of charges

A charge fixed by a determination may be recovered as a debt due
to the Commonweal th.

298A Feesimposed by certain bodies

(1) The ACMA may, by notice published in the Gazette, determine
that:

(a) aspecified body or organisation approved by the ACMA as
mentioned in paragraph (b) of the definition of approved
examination in subsection 122(2); or

(b) aspecified accreditation body determined under subsection
183(1); or

(c) aspecified approving body determined under subsection
183A(1);

may charge fees for performing its functions under this Act.

(2) Such afee must not be such asto amount to taxation.
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Part 5.8—Enforceable undertakings

298B Simplified outline

Thefollowing isasimplified outline of this Part:

e A person may give the ACMA an enforceable undertaking
about compliance with this Act.

298C Acceptance of undertakings

(1) The ACMA may accept any of the following undertakings:

(a) awritten undertaking given by a person that the person will,
in order to comply with this Act, take specified action;

(b) awritten undertaking given by a person that the person will,
in order to comply with this Act, refrain from taking
specified action;

(c) awritten undertaking given by a person that the person will
take specified action directed towards ensuring that the
person does not contravene this Act, or isunlikely to
contravene this Act, in the future.

(2) The undertaking must be expressed to be an undertaking under this
section.

(3) The person may withdraw or vary the undertaking at any time, but
only with the consent of the ACMA.

(4) The ACMA may, by written notice given to the person, cancel the
undertaking.

(5) The ACMA may publish the undertaking on its website.

298D Enforcement of undertakings

@ If:
(a) aperson has given an undertaking under section 298C; and
(b) the undertaking has not been withdrawn or cancelled; and
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(c) the ACMA considersthat the person has breached the
undertaking;

the ACMA may apply to the Federal Court for an order under
subsection (2).

(2) If the Federa Court is satisfied that the person has breached the
undertaking, the Court may make any or all of the following
orders:

(a) an order directing the person to comply with the undertaking;

(b) an order directing the person to pay to the ACMA, on behalf
of the Commonwealth, an amount up to the amount of any
financial benefit that the person has obtained directly or
indirectly and that is reasonably attributable to the breach;

(c) any order that the court considers appropriate directing the
person to compensate any other person who has suffered loss
or damage as aresult of the breach;

(d) any other order that the court considers appropriate.
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299 International agreements etc.

(1) A person or body exercising a power conferred under this Act
(other than Part 4.4 or 5.5) must have regard to:

(@) any agreement, treaty or convention, between Australiaand
another country or countries, that makes provision in relation
to radio emission; and

(b) any instrument or writing specified in the regulations.

(2) Nothing in subsection (1) limits the kinds of matters to which the
person or body may have regard in exercising those powers.

(3) Regulations made for the purposes of paragraph (1)(b) may
prescribe a specified instrument or writing:

(a) asinforce or existence at the time when the regulations come
into effect; or

(b) asamended or altered from time to time.

300 Labelling of radiocommunicationstransmittersfor purposes of
identification

(1) The ACMA may, by determination in writing, require any person
who operates a radiocommunications transmitter under alicence to
apply to that transmitter alabel setting out the information
specified in the determination.

(2) Without limiting the generality of subsection (1), the determination
may specify the following information:

(a) details about the licence under which the
radiocommuni cations transmitter is being operated;

(b) the name and address of the licensee.
(3) Thelabel must bein the form specified by the determination.

(4) A person required by a determination to apply alabel to a
radiocommunications transmitter must comply with the
determination.
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©®)

Penalty: 100 penalty units.

A determination is a disallowable instrument for the purposes of
section 46A of the Acts Interpretation Act 1901.

301 Supply of radiocommunications devices to unlicensed per sons

(1)

(1A)

(1B)

)

©)

(3A)

Subject to subsection (2), a person (the supplier) who carries on
the business of supplying radiocommunications devices to persons
intending to operate them must not supply another person with an
eligible radiocommunications device in the course of carrying on
that business unless:

(a) the other person presents to the supplier alicence, or a
duplicate of the licence, that authorises the other person to
operate the device; and

(b) the supplier causes such particulars relating to supply of the
device as are specified in the regulations to be recorded in a
document kept for the purposes of this Act.

Penalty: 20 penalty units.
Subsection (1) does not apply if the person has areasonable

exXCcuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1A) (see subsection 13.3(3) of the Criminal Code).

Subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

It isadefenceif the supplier believed on reasonable grounds that a
document that the other person presented to the supplier was a

licence that authorised the other person to operate the
radiocommunications device.

The supplier must retain the document in which particulars of the
supply were recorded under subsection (1) for at least 2 years after
the supply.

Penalty: 20 penalty units.

Subsection (3) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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(4) Insubsection (1):

eligible radiocommunications device means a
radiocommunications device included in a class of
radiocommunications devices specified in the regulations.

303 Compilation etc. of information

The ACMA may:
(&) conduct research into; and
(b) compile, and publish in any way it thinks fit, information
about;
any of the following:
(c) alocation and use of the spectrum;

(d) market demand for, and prices paid for allocation of, parts of
the spectrum;

(e) chargesfixed by the ACMA, including any discounts or
exemptionsin respect of public or community services;

(f) social, economic and environmental effects of radio
transmission;

(9) supply, manufacture and operation of devices,

(h) standards,

(i) any other matter relating to radiocommunications or radio
emissions.

304 Applicationsetc. in electronic form

(1) The ACMA may:
(a) receive an application under this Act from aperson in an
electronic form; and
(b) give aperson an instrument under this Act in an electronic
form;
if it is practicable and convenient, for both the ACMA and the
person, for the ACMA to do so.

(2) This section does not enable the ACMA to require applications to
be made in an electronic form.
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305 Evidentiary certificates

(1) A Commonwealth officer who holds such qualifications as are
specified in the regulations may issue a certificate, signed by the
officer, setting out such facts as he or she considers relevant with
respect to:

(a) hisor her quaifications; and
(b) an examination he or she has made of adevice.

(2) A certificate purporting to be issued under subsection (1) and to be
duly signed is, in proceedings under or arising out of this Act or the
Customs Act 1901, prima facie evidence of the facts stated in it.

(3) The ACMA may issue acertificate, signed by a person authorised
by the ACMA for the purposes of this subsection, stating that at a
specified time, or during a specified period, a specified person was,
or was not, the holder of a specified kind of radiocommunications
instrument.

(4) A certificate purporting to be issued under subsection (3) and to be
duly signed is, in proceedings under or arising out of this Act,
prima facie evidence of the facts stated in it.

(5) Inthissection:

radiocommunications instrument means a licence, certificate or
permit issued under this Act, and includes a permission issued
under section 174.

306 Conduct by directors, servants and agents

(1) If, in proceedings for an offence against this Act, it is necessary to
establish the state of mind of a body corporate in relation to
particular conduct, it is sufficient to show:

(a) that the conduct was engaged in by adirector, servant or
agent of the body corporate within the scope of his or her
actual or apparent authority; and

(b) that the director, servant or agent had the state of mind.

(2) Any conduct engaged in on behalf of abody corporate by a
director, servant or agent of the body corporate within the scope of
his or her actual or apparent authority istaken, for the purposes of
aprosecution for an offence against this Act, to have been engaged
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in also by the body corporate unless the body corporate establishes
that the body corporate took reasonable precautions and exercised
due diligence to avoid the conduct.

(3) If, in proceedings for an offence against this Act, it is necessary to

establish the state of mind of a person other than a body corporate
in relation to particular conduct, it is sufficient to show:

(a) that the conduct was engaged in by a servant or agent of the
person within the scope of hisor her actual or apparent
authority; and

(b) that the servant or agent had the state of mind.

(4) Any conduct engaged in on behalf of a person other than a body

corporate by a servant or agent of the person within the scope of
his or her actual or apparent authority is taken, for the purposes of
aprosecution for an offence against this Act, to have been engaged
in aso by the first-mentioned person unless the first-mentioned
person establishes that the first-mentioned person took reasonable
precautions and exercised due diligence to avoid the conduct.

(5) If:

(a) aperson other than abody corporate is convicted of an
offence; and
(b) the person would not have been convicted of the offence if
subsections (3) and (4) had not been enacted;
the person is not liable to be punished by imprisonment for that
offence.

(6) A referencein subsection (1) or (3) to the state of mind of a person

includes areference to:
(a) the knowledge, intention, opinion, belief or purpose of the
person; and
(b) the person’s reasons for the intention, opinion, belief or
purpose.

(7) A referencein this section to a director of abody corporate

includes areference to a constituent member of a body corporate
incorporated for a public purpose by alaw of the Commonwealth,
of a State or of a Territory.

(8) A referencein this section to engaging in conduct includes a

reference to failing or refusing to engage in conduct.
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(9) Part 2.5 of the Criminal Code does not apply to an offence against
this Act.

Note: Part 2.5 of the Criminal Code deals with corporate criminal
responsibility.

307 Surrender of licences, certificates and per mits

If the holder of alicence, certificate or permit surrendersit, itis
taken, for the purposes of this Act (except where otherwise
provided), to have been cancelled upon acceptance of the surrender
by the ACMA.

308 No compensation for suspensions and cancellations

A person is not entitled to compensation from the Commonwealth
solely because of:
(a) suspension or cancellation of, or variation of the conditions
of, alicence, certificate or permit; or
(b) withdrawal of an accreditation under section 264.

309 Officersand employees of governments and authorities

The Governor-General may make arrangements with the Governor
of a State or the Administrator of a Territory for performance of
functions and exercise of powers under this Act by officers or
employees of that State or Territory or of an authority of that State
or Territory.

310 Operation of thisAct in relation to the Broadcasting Services
Act

(1) Regulations under this Act have effect despite any regulation made
under the Broadcasting Services Act 1992.

(2) ThisActisnot intended to limit or exclude the operation of any
regulation made under the Broadcasting Services Act 1992 so far
as the regulation can operate concurrently with this Act.
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311 Act not to affect performance of functions by States or certain
Territories

(1) The ACMA must not exercise its powers under Chapter 3in away
that prevents exercise of the powers, or performance of the
functions, of government of a State, the Australian Capital
Territory, the Northern Territory or Norfolk Island.

(2) A restrictive order has no effect so far asit would, but for this
subsection, prevent exercise of the powers, or performance of the
functions, of government of a State, the Australian Capital
Territory, the Northern Territory or Norfolk Island.

312 Application of the Competition and Consumer Act

Nothing in Part 3.2 or 3.3 is to be taken as specifically authorising
or approving any act or thing for the purposes of subsection 51(1)
of the Competition and Consumer Act 2010.

313 Legidation of the Australian Antarctic Territory

This Act does not affect the Governor-General’ s power under
section 11 of the Australian Antarctic Territory Act 1954 to make
Ordinances prohibiting or regulating use of radiocommunications
devices the operation of which is authorised under class licences.

313A Application of the Criminal Code

Chapter 2 of the Criminal Code (except Part 2.5) appliesto all
offences against this Act.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

313B Review

(1) Before 1 January 2014, the Minister must cause to be conducted a
review of the following matters:

(a) the use of spectrum for the transmission of:
(i) digital radio broadcasting services; and
(ii) restricted datacasting services;
in Australia;
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(b) the availability of additional frequency channelsfor the
transmission of:

(i) digita radio broadcasting services; and
(i) restricted datacasting services;
in Australia;

(c) the operation of thisAct insofar asit dealswith licensing
and regulation in relation to the transmission of:

(i) digital radio broadcasting services; and
(ii) restricted datacasting services;
(d) the operation of the following provisions:
(i) section 109C;
(if) Division 4A of Part 3.3;
(iii) Division 4B of Part 3.3;
(e) whether any of the provisions mentioned in paragraph (d)
should be amended or repealed.

(2) The Minister must cause to be prepared a report of areview under
subsection (1).

(3) The Minister must cause copies of areport to be tabled in each
House of the Parliament within 15 sitting days of that House after
the completion of the report.

(4) Inthissection:

digital radio broadcasting service means:
() adigital commercial radio broadcasting service; or
(b) adigital community radio broadcasting service; or
(c) adigital national radio broadcasting service.

314 Regulations

(1) The Governor-General may make regulations prescribing all
matters:
(a) required or permitted by this Act to be prescribed; or
(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.
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(2) Without limiting subsection (1), the regulations may make
provision in relation to:

() prohibiting or regulating any act or thing likely to cause
interference, or risk of interference, to radiocommunications;
or

(b) prohibiting or regulating making of radio emissions from a
place within a specified area; or

(c) prohibiting or regulating making of radio emissions in a way
likely to cause an explosion; or

(d) enabling a person who is alleged to have committed an
offence of akind referred to in the table in subsection 315(1)
to pay to the Commonweadlth, as an adternative to
prosecution, a penalty of an amount worked out in
accordance with section 315; or

(e) prescribing the forms of warrants for the purposes of
section 269; or

(f) functions and powers to be conferred, and duties to be
imposed, upon inspectors; or

(g) refund of charges on surrender of certificates or licences; or

(h) issue and return of duplicates of licences, certificates and
permits, and of licences granted under the regulations; or

(i) any matter incidental to or connected with any of the
foregoing.

(3) The power to make regulations in relation to a matter is not limited
merely by the fact that:

(a) this Act makes provision in relation to the matter; or
(b) this Act expressly allows such provision to be made:
(i) by standards, advisory guidelines or orders; or
(ii) by specifying conditions to which licences or permits
are subject.

(4) Paragraph (2)(c) is not intended to limit or exclude concurrent
operation of alaw of a State or Territory.

(5) Theregulations may provide, in respect of an offence against the
regulations, for imposition of afine not exceeding 10 penalty units.

(6) The limitation imposed by subsection (5) on the penalties that the
regulations may prescribe does not prevent the regulations from
requiring a person to make a statutory declaration.
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314A Instrumentsunder this Act may provide for mattersby
referenceto other instruments

(1) Aninstrument under this Act may make provision in relation to a
matter by applying, adopting or incorporating (with or without
modifications) provisions of any Act:

(@) asinforceat aparticular time; or
(b) asinforcefrom timeto time.

(2) Aninstrument under this Act may make provision in relation to a
matter by applying, adopting or incorporating (with or without
modifications) matter contained in any other instrument or writing
whatever:

(a) asinforceor existing at a particular time; or
(b) asinforce or existing from timeto time;

even if the other instrument or writing does not yet exist when the
instrument under this Act is made.

(3) A referencein subsection (2) to any other instrument or writing
includes areference to an instrument or writing:

(&) made by any person or body in Australia or elsewhere
(including, for example, the Commonwealth, a State or
Territory, an officer or authority of the Commonwealth or of
a State or Territory or an overseas entity); and

(b) whether of alegidative, administrative or other official
nature or of any other nature; and

(c) whether or not having any legal force or effect;
for example:
(d) regulations or rules under an Act; or

(e) aState Act, alaw of aTerritory, or regulations or any other
instrument made under such an Act or law; or

(f) aninternational technical standard or performance indicator;
or

(g) awritten agreement or arrangement or an instrument or
writing made unilaterally.

(4) Nothing in this section limits the generality of anything elseinit.

(5) Subsections (1) and (2) have effect despite anything in:
(@) the Acts Interpretation Act 1901; or
(b) the Legidative Instruments Act 1997.
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(6) Inthissection:

instrument under this Act means:

(a) theregulations; or
(b) any other instrument made under this Act.

315 Penalties payableinstead of prosecution

(1) The amount of penalty payable to the Commonwealth under
regulations made for the purposes of paragraph 314(2)(d) in
respect of an offence is determined using the following table:

Penalties payable

[tem Provision alleged to Penalty for Penalty for body
have been contravened  individual corporate
1 section 46 see subsection (2) see subsection (3)
of this section of this section
2 section 47 see subsection (2) see subsection (3)
of this section of this section
3 section 113 2 penalty units 10 penalty units
4 section 117 2 penalty units 10 penalty units
5 section 118 2 penalty units 10 penalty units
6 section 170 2 penalty units 10 penalty units
7 section 186 3 penalty units 15 penalty units
8 section 187 3 penalty units 15 penalty units
9 section 187A 2 penalty units 10 penalty units
10 section 197 3 penalty units 15 penalty units
11 section 278 2 penalty units 10 penalty units
12 section 279 2 penalty units 10 penalty units
13 subsection 300(4) 2 penalty units 10 penalty units
14 subsection 301(3) 2 penalty units 10 penalty units
15 the regulations 2 penalty units 10 penalty units

(2) The amount of penalty payable to the Commonwealth under
regulations made for the purposes of paragraph 314(2)(d) in
respect of an offence an individual is alleged to have committed

against section 46 or 47, in relation to a particular

radiocommunications device, is:
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(a) if the radiocommunications device was of akind covered by
aclass licence at the time the offence was allegedly
committed—2 penalty units; or

(b) in any other case—3 penalty units.

(3) The amount of penalty payable to the Commonwealth under
regulations made for the purposes of paragraph 314(2)(d) in
respect of an offence abody corporate is alleged to have
committed against section 46 or 47, in relation to a particular
radiocommunications device, is:

(@) if the radiocommunications device was of akind covered by
aclasslicence at the time the offence was allegedly
committed—10 penalty units; or

(b) inany other case—15 penalty units.
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Part 1 Resumption Procedures

Clause 1

Schedule—Resuming spectrum licences by
compulsory process

Sections 91 and 93

Part 1—Resumption Procedures

1 Pre-acquisition declarations

(1) The ACMA must cause to be published in the Gazette a
pre-acquisition declaration for the spectrum licence, or the part of
the spectrum licence, that it wishes to resume.

(2) The pre-acquisition declaration must contain:
(a) adescription of the licence, or the part of the licence, to be
resumed; and
(b) astatement of the ACMA' s reasons for the resumption.

2 Serviceon licensees and third party users

(1) Within 14 days after publication in the Gazette, the ACMA must
serve the declaration on the licensee by registered post sent to the
address of the place of residence or business of the licensee last
known to the ACMA.

(2) Thelicensee must, within 7 days after being so served, givea
written notice of the proposed resumption to:

(a) if thewhole of the licence is to be resumed—each person (if
any) authorised by the licensee to operate a
radiocommunications device under the licence; or

(b) if apart of the licence isto be resumed—each person (if any)
so authorised whose interests would be affected by
resumption of that part of the licence.

(3) Failureto comply with the requirements of this clause does not
affect the validity of the pre-acquisition declaration.

Note: A pre-acquisition declaration is reviewable under Part 5.6.
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Clause 3

3 Resumption notices

(1) If the pre-acquisition declaration isin force at the end of the review
period, the ACMA must cause to be published in the Gazette a
notice that the licence, or the part of the licence, is resumed.

(2) Thereview period commences when the pre-acquisition
declaration is made and ends:

(a) if the period for applying under Part 5.6 for reconsideration
of the pre-acquisition declaration has expired without such an
application being made—at the end of the period for
applying for reconsideration; or

(b) if the pre-acquisition declaration was reconsidered under
Part 5.6 and the period for applying under that Part for
review by the AAT of the reconsideration has expired
without such an application being made—at the end of the
period for applying for review by the AAT; or

(c) if review by the AAT was applied for within that period—
when the review, and any appeals or other proceedings
arising from the review, have been finally disposed of.

4 Date of effect of resumptions

The resumption takes effect:
(a) if the resumption notice specifies aday for the purpose—on
that day; or
(b) otherwise—14 days after the day on which the resumption
notice was published.

5 Notification of licensees

Within 14 days after the resumption notice was published, the
ACMA must give to the licensee awritten notice that:

(a) setsout acopy of the resumption notice; and
(b) setsout particulars of:
(i) thelicensee sright to claim compensation for the
resumption; and
(ii) how aclaimisto be made; and

(c) includes the form, approved by the ACMA, on which such a
claimisto be made.
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Clause 1

Part 2—Compensation

1 Thebasison which compensation is payable

(1) If aspectrum licence or a part of a spectrum licenceis resumed
under section 91, the compensation payable to the licensee under
section 93 and this Part is compensation for:

(@) the market value of the licence, or the part of the licence, on
the day before the day on which the pre-acquisition
declaration was published; and

(b) any loss, injury or damage suffered, or expense reasonably
incurred, as adirect, natural and reasonabl e consequence of
the resumption.

(2) The market value of the licence, or the part of the licence, at a
particular time is the amount that would have been paid for it if it
had been sold at that time by awilling but not anxious seller to a
willing but not anxious buyer.

(3) If the market valueis assessed upon the basis that the licence, or
the part of the licence, had potential to be used for a purpose other
than the purpose for which it was used at the relevant time,
compensation is not payable in respect of any loss or damage that
would necessarily have been suffered, or expense that would
necessarily have been incurred, in realising that potential.

(4) If:
(@) apre-acquisition declaration is published for resumption of a
spectrum licence or a part of a spectrum licence; and

(b) the pre-acquisition declaration is revoked before the
resumption takes place;

the compensation payable to the licensee under section 93 and this
Part is compensation for any loss, injury or damage suffered, or
expense reasonably incurred, as a direct, natural and reasonable
consequence of the publication of the pre-acquisition declaration.
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Clause 2

2 Amounts of compensation payable

(1) The amount of compensation payableto the licenseeis:
(a) the amount of compensation agreed by the ACMA under
paragraph 4(a); or
(b) the amount of compensation specified in an offer of the

ACMA that is accepted by the licensee under subclause 6(1);
or

(c) the amount of compensation determined by the AAT under
clause 7; or

(d) the amount of compensation determined by the Federal Court
under clause 8; or

(e) the amount of compensation determined by an independent
valuer under clause 9;

whichever is applicable.

(2) Once the amount of compensation is fixed under one of the
paragraphs in subclause (1), the other paragraphs are no longer
capable of application in fixing the amount of compensation.

3 Claimsfor compensation

The licensee may claim compensation by giving to the ACMA a
written claim in aform approved by the ACMA.

4 Consideration of claims by the ACMA

The ACMA must consider the claim and, by written notice given to
the licensee:

(a) agreeto pay the amount of compensation specified in the
claim; or

(b) offer to pay an amount of compensation different to the
amount specified in the claim; or

(c) reject theclaim.

5 Deadlinefor consider ation of claims

(1) The ACMA must give the notice to the licensee within 42 days, or

such longer period asis agreed between the ACMA and the
licensee, after receiving the claim.
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)

The ACMA istaken to have rejected the claimif it has not
informed the licensee of its decision on the claim before the end of
the period within which the notice must be given.

6 Consideration of offers by licensees

(D)

)

If the ACMA offers under paragraph 4(b) to pay an amount of
compensation to the licensee, the licensee may, in writing, accept
the offer at any time during the period of 42 days, or such longer
period asis agreed between the ACMA and the licensee, after the
offer was made.

The licensee is taken to have rejected the offer if:

(a) during the period during which the licensee may accept the
offer, the licensee informs the ACMA, in writing, that the
offer isrejected; or

(b) the period ends and the licensee has not accepted the offer.

7 Determination of compensation by the AAT

(1)

)

3

(4)

Subject to subclause (5), if:
(8) under paragraph 4(c), the ACMA has rejected the claim; or
(b) under subclause 5(2), the ACMA istaken to have rejected the
claim; or
(c) under subclause 6(2), the licensee is taken to have rejected an
offer by the ACMA,;
the licensee may apply to the AAT to review the ACMA’s decision
to reject the claim, or make the offer, as the case requires.

Subject to subclauses (3) and (4), the Administrative Appeals
Tribunal Act 1975 applies to the application.

Section 29 of that Act applies to the application asif the prescribed
time for lodging the application with the AAT were the period of
90 days beginning on the day on which the ACMA rejected the
claim, or the ACMA' s offer was taken to be rejected, as the case
requires.

The AAT must make a decision on the application determining the
amount of compensation.
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Clause 8

(5) An application cannot be made to the AAT if an application has
aready been made under clause 8 to the Federal Court to
determine the amount of compensation.

8 Determination of compensation by the Federal Court

(1) Subject to subsection (3), if:
(a) under paragraph 4(c), the ACMA has rejected the claim; or
(b) under subclause 5(2), the ACMA istaken to have rejected the
claim; or
(c) under subclause 6(2), the licensee istaken to have rejected an
offer by the ACMA;

the licensee may apply to the Federal Court to determine the
amount of compensation to which the licensee is entitled.

(2) On the application, the Federal Court must determine the amount
of compensation.

(3) An application cannot be made to the Federal Court if an
application has already been made under clause 7 to the AAT to
review the ACMA'’ s decision to reject the claim or to make the
offer, asthe case requires.

9 Determination of compensation by independent valuers

(1) Subject to subclause (4), the ACMA and the licensee may agree on
appointment of an independent valuer to determine the amount of
compensation.

(2) Clauses 3to 8 no longer apply once an independent valuer is
appointed under the agreement.

(3) Theindependent valuer must determine the amount of
compensation.

(4) Agreement on appointment of an independent valuer has no effect
if an application related to the amount of compensation has already
been made to the AAT under clause 7 or to the Federal Court under
clause 8.
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Table of Acts

Notes to the Radiocommunications Act 1992

Note 1

The Radiocommunications Act 1992 as shown in this compilation comprises
Act No. 174, 1992 amended as indicated in the Tables below.

For application, saving or transitional provisions made by the Australian
Communications and Media Authority (Consequential and Transitional
Provisions) Act 2005, see Act No. 45, 2005.

For al other relevant information pertaining to application, saving or
transitional provisions see Table A.

Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Radiocommunications 174, 1992 11 Dec 1992 1 July 1993
Act 1992
Transport and 4,1994 18 Jan 1994 (@) —
Communications
Legislation
Amendment Act 1993
Communications and 32,1995 12 Apr 1995 S. 3 (items 67, 68): —
the Arts Legislation 8 Sept 1995 (see
Amendment Act Gazette 1995,
(No. 1) 1995 No. S341)
Remainder: Royal
Assent
Radiocommunications 41, 1997 22 Apr 1997 22 Apr 1997 Sch. 1 (items
Amendment Act 1997 92-94)
Telecommunications 59, 1997 3 May 1997 Schedule 2: 1 July ~ Sch. 2 (items
(Transitional 1997 (b) 21,71,72)
Provisions and
Consequential
Amendments) Act
1997
Communications 119, 1997 7 July 1997 4 Aug 1997 —
Legislation
Amendment Act
(No. 1) 1997
Radiocommunications 145, 1997 9 Oct 1997 Schedule 1 (items —
Legislation 6-8): Royal Assent
Amendment Act 1997 (c)
Television Broadcasting 99, 1998 27 July 1998 27 July 1998 S.4
Services (Digital
Conversion) Act 1998
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions

National Transmission 131, 1998 21 Dec 1998 21 Dec 1998 —

Network Sale
(Consequential
Amendments) Act
1998

Public Employment 146, 1999 11 Nov 1999 Schedule 1 (items —
(Consequential and 761-763): 5 Dec
Transitional) 1999 (see Gazette
Amendment Act 1999 1999, No. S584)

(d)

Australian Federal 9, 2000 7 Mar 2000 2 July 2000 (see Sch. 3 (items
Police Legislation Gazette 2000, 20, 30, 34, 35)
Amendment Act 2000 No. S328)

Radiocommunications 34, 2000 3 May 2000 31 May 2000 Sch. 3
Legislation
Amendment Act 2000

Broadcasting Services 108, 2000 3 Aug 2000 Schedule 2: 1 Jan Sch. 2 (item 51)
Amendment (Digital 2001 (see Gazette
Television and 2000, No. GN50)

Datacasting) Act 2000 (e)

Criminal Code 137, 2000 24 Nov 2000 Ss. 1-3 and Sch. 2 (items
Amendment (Theft, Schedule 1 (items 418, 419)
Fraud, Bribery and 1,4,6,7,9-11,

Related Offences) Act 32): Royal Assent
2000 Remainder:
24 May 2001

Broadcasting Services 172, 2000 21 Dec 2000 Schedule 2: (f) Sch. 1

Amendment Act 2000 Remainder: Royal (item 36(1))
Assent

Communications and 5, 2001 20 Mar 2001 S. 4 and S.4
the Arts Legislation Schedule 1 (items
Amendment 50-100): (9)

(Application of
Criminal Code) Act
2001

Broadcasting Legislation 92, 2001 20 July 2001 20 July 2001 —
Amendment Act
(No. 2) 2001

Statute Law Revision 63, 2002 3 July 2002 Schedule 1 —

Act 2002 (item 28): 1 July
1999

Broadcasting Legislation 120, 2002 2 Dec 2002 Schedules 1 and —
Amendment Act 2: 30 Dec 2002
(No. 2) 2002 Remainder: Royal

Assent

Australian Crime 125, 2002 10 Dec 2002 Schedule 2 Sch. 2
Commission (item 118): (h) (item 226)
Establishment Act Schedule 2 S. 2(1) (tem 5)
2002 (item 226): 1 Jan (am. by 41,

2003 2003, Sch. 2
[item 1AA])
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
as amended by
Crimes Legislation 41, 2003 3 June 2003 Schedule 2 —
Enhancement Act (item 1AA): (i)
2003
Communications 108, 2003 24 Oct 2003 Schedule 1 (items —
Legislation 1-7): 12 Dec 2003
Amendment Act (see Gazette 2003,
(No. 3) 2003 No. GN49)
Schedule 1 (items
25-48): 21 Nov
2003
Remainder: Royal
Assent
Communications 114, 2003 27 Nov 2003 Schedule 2: —
Legislation 27 Mar 2003
Amendment Act Remainder: 28
(No. 1) 2003 Nov 2003
Designs (Consequential 148, 2003 17 Dec 2003 Schedules 1 and —
Amendments) Act 2:(j)
2003 Remainder: Royal
Assent
Greater Sunrise 47,2004 21 Apr 2004 Schedule 2 (items —
Unitisation Agreement 19, 20): 7 Feb
Implementation Act 2007
2004
Australian 45, 2005 1 Apr 2005 Schedule 1 (items Sch. 4
Communications and 71-118) and [see Note 1]
Media Authority Schedule 4: 1 July
(Consequential and 2005 (k)
Transitional Schedule 2: (k)
Provisions) Act 2005
Offshore Petroleum 17, 2006 29 Mar 2006 Schedule 2 (items —
(Repeals and 99-102): 1 July
Consequential 2008 (see s. 2(1)
Amendments) Act and F2008L02273)
2006
Law Enforcement 86, 2006 30 June 2006 Schedule 1 —
Integrity (item 56): 30 Dec
Commissioner 2006
(Consequential
Amendments) Act
2006
Communications 120, 2006 4 Nov 2006 Schedule 1: 4 Feb  —
Legislation 2007
Amendment Remainder: Royal
(Enforcement Powers) Assent
Act 2006
Broadcasting Legislation 127, 2006 4 Nov 2006 5 Nov 2006 —

Amendment Act
(No. 1) 2006
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Broadcasting Legislation 128, 2006 4 Nov 2006 Schedule 1 (items Sch. 1 (items
Amendment (Digital 21-27,28A,29):5 28A, 29) and
Television) Act 2006 Nov 2006 Sch. 2 (items
Schedule 2 (items 93C-95)
88B-92Y, 93C-
95): 1 Jan 2007
Schedule 2A
(items 28, 29):
4 May 2007
Schedule 3
(items 16A-16H,
16J-16M,
17-29): 1 Jan
2009
Broadcasting Services 153, 2006 8 Dec 2006 1 Jan 2007 —
Amendment
(Collection of
Datacasting
Transmitter Licence
Fees) Act 2006
Offshore Petroleum 49, 2007 10 Apr 2007 Schedule 1 (tems  —
Amendment (Greater 95, 96): (1)
Sunrise) Act 2007
Broadcasting Legislation 68, 2007 28 May 2007 Schedule 1: 29 Sch. 1 (items
Amendment (Digital May 2007 183, 184, 186)
Radio) Act 2007 Schedule 2: (m)
Remainder: Royal
Assent
as amended by
Statute Law 73, 2008 3 July 2008 Schedule 2 —
Revision Act 2008 (item 1): (n)
Corporations (NZ Closer 85, 2007 21 June 2007 Schedule 3 (tems  —
Economic Relations) 1, 2): 19 July 2007
and Other Legislation
Amendment Act 2007
Communications 178, 2007 28 Sept 2007 Schedule 1 (items —
Legislation 6, 7): 29 Sept
Amendment 2007
(Information Sharing
and Datacasting) Act
2007
Broadcasting Legislation 114, 2008 31 Oct 2008 1 Nov 2008 —
Amendment (Digital
Radio) Act 2008
Offshore Petroleum 117, 2008 21 Nov 2008 Schedule 3 (items —
Amendment 57, 57A, 57B): 22
(Greenhouse Gas Nov 2008
Storage) Act 2008
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Statute Law Revision 8, 2010 1 Mar 2010 Schedule 1 (tems  —
Act 2010 41-44) and
Schedule 5 (items
85-110): Royal
Assent
Schedule 5 (item
137(a)): (o)
Broadcasting Legislation 94, 2010 29 June 2010 Schedule 1 (items —
Amendment (Digital 144A-144E, 145):
Television) Act 2010 30 June 2010
Trade Practices 103, 2010 13 July 2010 Schedule 6 (tems  —
Amendment 1, 90-95, 189):
(Australian Consumer 1 Jan 2011
Law) Act (No. 2) 2010
Telecommunications 140, 2010 15 Dec 2010 Schedule 1 (items —
Legislation 1-5): (p)
Amendment
(Competition and
Consumer
Safeguards) Act 2010
Radiocommunications 146, 2010 16 Dec 2010 17 Dec 2010 Sch. 1 (item 11)

Amendment Act 2010
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@

(b)

(©)

(d)

(e)

®

(9)

(h)

Section 2 of the Transport and Communications Legislation Amendment Act 1993 provides as
follows:

(1) Subject to subsection (2), this Act commences on the day on which it receives the
Royal Assent.

(2) The amendments of the Radiocommunications Act 1992 (other than the
amendments of sections 187, 314 and 315) set out in the Schedule are taken to
have commenced immediately after the commencement of that Act.

The Radiocommunications Act 1992 came into operation on 1 July 1993.

The Radiocommunications Act 1992 was amended by Schedule 2 only of the
Telecommunications (Transitional Provisions and Consequential Amendments) Act 1997,
subsection 2(2)(e) of which provides as follows:

(2) The following provisions commence on 1 July 1997:

(e) Schedule 2;
The Radiocommunications Act 1992 was amended by Schedule 1 (items 6-8) only of the
Radiocommunications Legislation Amendment Act 1997, subsection 2(1) of which provides as
follows:

(1) Subject to this section, this Act commences on the day on which it receives the
Royal Assent.

The Radiocommunications Act 1992 was amended by Schedule 1 (items 761-763) only of the
Public Employment (Consequential and Transitional) Amendment Act 1999, subsections 2(1)
and (2) of which provide as follows:

(1) Inthis Act, commencing time means the time when the Public Service Act 1999
commences.

(2) Subiject to this section, this Act commences at the commencing time.

The Radiocommunications Act 1992 was amended by Schedule 2 only of the Broadcasting
Services Amendment (Digital Television and Datacasting) Act 2000, subsection 2(2) of which
provides as follows:

(2) Subiject to subsection (3), the remaining provisions of this Act commence on a day
to be fixed by Proclamation.

Subsection 2(2) of the Broadcasting Services Amendment Act 2000 provides as follows:

(2) Schedule 2 commences immediately after the commencement of item 140 of
Schedule 1 to the Broadcasting Services Amendment (Digital Television and
Datacasting) Act 2000.

Item 140 commenced on 1 January 2001 (see Gazette 2000, No. GN50).

The Radiocommunications Act 1992 was amended by Schedule 1 (items 50-100) only of the
Communications and the Arts Legislation Amendment (Application of Criminal Code) Act
2001, subsection 2(1)(a) of which provides as follows:

(1) Subject to this section, this Act commences at the latest of the following times:

(@) immediately after the commencement of item 15 of Schedule 1 to the
Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences)
Act 2000;

Item 15 commenced on 24 May 2001.

Subsection 2(1) (item 5) of the Australian Crime Commission Establishment Act 2002
provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.
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Commencement information
Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details
5. Schedule 2, The later of: 28 November 2003
item 118 (a) the start of the day on which Schedule 1 to this  (paragraph (b)
Act commences; and applies)

(b) immediately after the commencement of
Schedule 3 to the Communications Legislation
Amendment Act (No. 1) 2003

(i)  Subsection 2(1) (item 4A) of the Crimes Legislation Enhancement Act 2003 provides as
follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.

Provision(s) Commencement Date/Details
4A. Schedule 2, Immediately after the commencement of section 2 10 December 2002
item 1AA of the Australian Crime Commission Establishment

Act 2002

(i)  Subsection 2(1) (item 2) of the Designs (Consequential Amendments) Act 2003 provides as
follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.

Provision(s) Commencement Date/Details

2. Schedules 1 and Immediately after the commencement of section 4 17 June 2004
2 of the Designs Act 2003.

(k)  Subsection 2(1) (items 2, 3 and 10) of the Australian Communications and Media Authority
(Consequential and Transitional Provisions) Act 2005 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Provision(s) Commencement Date/Details
2. Schedule 1 At the same time as section 6 of the Australian 1 July 2005
Communications and Media Authority Act 2005
commences.
3. Schedule 2 Immediately after the commencement of the 1 July 2005

provision(s) covered by table item 2.

10. Schedule 4 At the same time as section 6 of the Australian 1 July 2005
Communications and Media Authority Act 2005
commences.
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()  Subsection 2(1) (item 2) of the Offshore Petroleum Amendment (Greater Sunrise) Act 2007
provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Provision(s) Commencement Date/Details
2. Schedule 1 Immediately after the commencement of section 3 1 July 2008 (see
of the Offshore Petroleum Act 2006. F2008L02273)

(m) Subsection 2(1) (item 3) of the Broadcasting Legislation Amendment (Digital Radio) Act 2007
provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Provision(s) Commencement Date/Details

3. Schedule 2 The later of: 19 July 2007
(a) immediately after the commencement of
Schedule 1 to this Act; and

(b) immediately after the commencement of
section 155AAA of the Trade Practices Act
1974.

(paragraph (b)
applies)

However, the provision(s) do not commence at all
if the event mentioned in paragraph (b) does not
occur.

(n)  Subsection 2(1) (item 44) of the Statute Law Revision) Act 2008 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Provision(s) Commencement Date/Details
44. Schedule 2, Immediately after the time specified in the 29 May 2007
item 1 Broadcasting Legislation Amendment (Digital

Radio) Act 2007 for the commencement of
item 148 of Schedule 1 to that Act.

(0) Subsection 2(1) (items 31 and 38) of the Statute Law Revision Act 2010 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Provision(s) Commencement Date/Details
31. Schedule 5, The day this Act receives the Royal Assent. 1 March 2010
items 1 to 51

38. Schedule 5, Immediately after the provision(s) covered by table 1 March 2010
Parts 2 and 3 item 31.
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(p) Subsection 2(1) (item 2) of the Telecommunications Legislation Amendment (Competition and
Consumer Safeguards) Act 2010 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, in accordance with column 2 of the table. Any other statement
in column 2 has effect according to its terms.

Date/Details

Provision(s) Commencement
2. Schedule 1, The later of: 1 January 2011
Part 1, Division 1 (a) the start of the day after this Act receives the (paragraph (b)
Royal Assent; and .
applies)

(b) immediately after the commencement of item 2
of Schedule 5 to the Trade Practices
Amendment (Australian Consumer Law) Act
(No. 2) 2010.
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Table of Amendments

ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

Chapter 1

Part 1.2

S B am. No. 114, 2003

S am. Nos. 41 and 59, 1997

Part 1.3

S D am. No. 4, 1994; No. 32, 1995; Nos. 41, 59, 119 and 145,

1997; Nos. 99 and 131, 1998; No. 146, 1999; Nos. 9, 34,
108 and 172, 2000; No. 45, 2005; Nos. 128 and 153,
2006; No. 68, 2007

am. No. 59, 1997; No. 34, 2000; No. 45, 2005
ad. No. 59, 1997
ad. No. 99, 1998

ad. No. 68, 2007
am. No. 8, 2010

S 9D ad. No. 68, 2007
Headingto s. 10A......cccccevieeennee am. No. 45, 2005
S.10A ad. No. 34, 2000
am. No. 45, 2005
S 11 am. No. 32, 1995; No. 137, 2000; No. 5, 2001
Part 1.4
Division 2
S 16 am. No. 34, 2000; No. 47, 2004; No. 45, 2005
Headingtos. 17 .ccccevcvveviieeens rs. No. 17, 2006
S 17 am. No. 17, 2006; No. 117, 2008
SCATA ad. No. 47, 2004
am. No. 49, 2007; No. 117, 2008
Division 4
Headingto0s. 23 ....ccooieeiiiieene am. No. 34, 2000
S 23 am. No. 34, 2000; No. 45, 2005
Headingt0 S. 27 ....oeoiiiviiiiinne rs. No. 114, 2003
S 27 am. No. 125, 2002; No. 114, 2003; No. 45, 2005; No. 86,
2006
Headingt0s. 28......ccccvvevviveeennns am. No. 59, 1997; No. 45, 2005

am. No. 59, 1997; No. 45, 2005

am. No. 41, 1997; No. 68, 2007

am. No. 59, 1997; No. 45, 2005

am. No. 59, 1997; No. 34, 2000
rs. No. 45, 2005
am. No. 68, 2007 (as am. by 73, 2008); No. 8, 2010
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Table of Amendments

ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
S 32 am. No. 59, 1997; No. 34, 2000; No. 45, 2005; No. 68, 2007
SS.33,34 e am. No. 59, 1997; No. 45, 2005
Part 2.2
S 36 i am. Nos. 41 and 59, 1997; No. 34, 2000; No. 45, 2005;
No. 68, 2007
S 37 e, am. No. 59, 1997; No. 45, 2005

. Nos. 41 and 59, 1997; No. 45, 2005
. No. 41, 1997
. No. 4, 1994; Nos. 41 and 59, 1997; No. 45, 2005

S.39A ad. No. 41, 1997
am. No. 45, 2005
S A0 i am. No. 59, 1997; No. 45, 2005
S AL . Nos. 41 and 59, 1997; No. 45, 2005
Ss. 42-44.... . No. 59, 1997; No. 45, 2005
Part 2.3
Part 2.3, ad. No. 68, 2007
S.AAA L ad. No. 68, 2007
am. No. 8, 2010
Chapter 3
S A5 am. No. 41, 1997
Part 3.1

Division 1

Ss. 46, 47 .... . No. 32, 1995; No. 5, 2001

S 49, . No. 34, 2000
Part 3.2
S Bl am. Nos. 41 and 59, 1997; No. 45, 2005; No. 103, 2010

Division 1
Subdivision A

S 52 am. No. 41, 1997
SS. 5357 oo am. No. 59, 1997; No. 45, 2005
S 58 am. No. 59, 1997; No. 45, 2005; No. 140, 2010
S 59 am. No. 59, 1997; No. 45, 2005
Subdivision B
Heading to Subdiv. B of ............ rs. No. 41, 1997
Div. 1 of Part 3.2
S. B0 am. Nos. 41 and 59, 1997; No. 34, 2000; No. 45, 2005;

No. 140, 2010
am. No. 59, 1997; No. 45, 2005
am. Nos. 41 and 59, 1997; No. 45, 2005; No. 140, 2010
am. No. 59, 1997; No. 45, 2005

am. No. 41, 1997
am. Nos. 59 and 145, 1997; No. 45, 2005
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ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
S B8 am. No. 59, 1997; No. 45, 2005; No. 140, 2010
S.B8A e ad. No. 41, 1997
am. No. 103, 2010

S 69 am. No. 59, 1997; No. 45, 2005
S.B9A ad. No. 34, 2000
S 70 rep. No. 41, 1997
S. 7L am. Nos. 41 and 59, 1997; No. 34, 2000; No. 45, 2005
Subdivision D
Heading to Subdiv. D of ............ rs. No. 103, 2010

Div. 1 of Part 3.2
Subdiv. D of Div. 1 of ................ ad. No. 41, 1997

Part 3.2
S.T1A ad. No. 41, 1997

am. No. 103, 2010
Division 2

SS. 72, 73 e am. No. 59, 1997; No. 45, 2005
Division 3
SS. T4, 75 i am. No. 59, 1997; No. 45, 2005
ST e am. No. 59, 1997; No. 45, 2005
Division 4

SS. 78, 79 i am. No. 59, 1997; No. 45, 2005; No. 146, 2010

. No. 59, 1997; No. 45, 2005

. No. 32, 1995; No. 59, 1997; No. 45, 2005; No. 146, 2010
. No. 41, 1997

. No. 41, 1997

. No. 140, 2010

. No. 32, 1995; No. 59, 1997; No. 45, 2005
. Nos. 41 and 59, 1997; No. 45, 2005

. No. 59, 1997; No. 45, 2005

Division 6

Subdivision A

Headingt0S.89......ccccvvevivenenns am. No. 59, 1997; No. 45, 2005

.32, 1995; No. 59, 1997; No. 45, 2005
.59, 1997; No. 45, 2005

Subdivision B

Headingtos. 91... .59, 1997; No. 45, 2005

SS. 91,92 i . No. 59, 1997; No. 45, 2005
S 95 . No. 59, 1997; No. 45, 2005
Part 3.3

S 96 am. No. 108, 2000

Division 1

S 97 am. No. 59, 1997; No. 45, 2005
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ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
S. 098 am. Nos. 41 and 59, 1997; No. 45, 2005
SS. 98A, 98B .....ocoiiiieeiiee e ad. No. 128, 2006
am. No. 8, 2010
Ss.98C, 98D, ad. No. 68, 2007
am. No. 8, 2010
S.98E .o ad. No. 68, 2007
Division 2
S 99 e am. No. 59, 1997; No. 45, 2005
S. 100 am. No. 4, 1994; No. 32, 1995; Nos. 41, 59 and 119, 1997;

Nos. 99 and 131, 1998; Nos. 34, 108 and 172, 2000;
No. 92, 2001; No. 45, 2005; No. 128, 2006; No. 68, 2007;
No. 94, 2010

S.100A .o ad. No. 99, 1998
am. No. 108, 2000; No. 108, 2003; No. 128, 2006
S.100B ..o ad. No. 99, 1998
am. No. 108, 2000; No. 108, 2003; No. 45, 2005; No. 128,
2006
S.100C ... ad. No. 108, 2000
Heading to s. 100D ..........c.c...... am. No. 128, 2006

ad. No. 108, 2000
am. No. 128, 2006

S.100E ... ad. No. 128, 2006
S 101, am. No. 59, 1997; No. 45, 2005
S.101A s ad. No. 119, 1997
am. No. 45, 2005
Ss.101B, 101C....ccccvvveveeeeee ad. No. 128, 2006
am. No. 94, 2010
S 102 am. No. 59, 1997; No. 99, 1998; Nos. 108 and 172, 2000;

No. 108, 2003; No. 45, 2005; Nos. 127 and 128, 2006;
No. 68, 2007

S.102A e, ad. No. 99, 1998
am. Nos. 108 and 172, 2000; No. 108, 2003; No. 45, 2005;
Nos. 127 and 128, 2006

Ss. 102AA-102AC .....ccoeeeeeennnne ad. No. 128, 2006
Ss. 102AE-102AH ...........cccuu.. ad. No. 94, 2010
S.102B .., ad. No. 108, 2000
rs. No. 45, 2005
Ss.102C, 102D.....ccvvvveeeeeeene ad. No. 68, 2007
am. No. 8, 2010
Ss. 102E, 102F .....ccocvvveeeeens ad. No. 68, 2007
S 103 am. No. 119, 1997; No. 99, 1998; No. 108, 2000; No. 120,
2002; No. 128, 2006; No. 68, 2007
S 104 rs. No. 32, 1995
am. No. 59, 1997; No. 114, 2003; No. 45, 2005
S 105 am. No. 59, 1997; No. 114, 2003; No. 45, 2005
S 106 am. No. 32, 1995; Nos. 41, 59 and 119, 1997; No. 131, 1998;

No. 108, 2000; No. 45, 2005; No. 128, 2006
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ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
Heading to s. 106A..........cccc.... am. No. 103, 2010
S.106A oo ad. No. 41, 1997

am. Nos. 99 and 131, 1998; No. 128, 2006; No. 103, 2010

S 107 i, am. No. 32, 1995; Nos. 41, 59 and 119, 1997; No. 99, 1998;
No. 108, 2000; No. 45, 2005; No. 128, 2006; No. 68, 2007;
No. 8, 2010
S 108 am. No. 32, 1995; No. 119, 1997; No. 99, 1998; Nos. 34, 108
and 172, 2000; No. 128, 2006; No. 68, 2007; No. 8, 2010
S.108A e ad. No. 119, 1997
am. No. 45, 2005
S 109 am. No. 59, 1997; No. 99, 1998; No. 45, 2005; No. 128,
2006; No. 8, 2010
S.109A e ad. No. 108, 2000
am. No. 45, 2005; Nos. 128 and 153, 2006
S.109B ..., ad. No. 68, 2007
am. No. 8, 2010
S.109C .. ad. No. 68, 2007
Headingto s. 109D .........cccce..e. rs. No. 114, 2008

Subheads. to s. 109D(1),
(2

ad. No. 114, 2008

S. 109D ..., ad. No. 68, 2007
am. No. 114, 2008
S. 110 am. No. 4, 1994; No. 119, 1997; No. 108, 2000; No. 68, 2007
S 11 am. No. 32, 1995; Nos. 59 and 119, 1997; No. 99, 1998;
No. 108, 2000; No. 45, 2005; No. 128, 2006; Nos. 68 and
178, 2007
S 112 am. No. 59, 1997; No. 45, 2005
S 113 e am. No. 32, 1995
rs. No. 5, 2001
S.113A e, ad. No. 114, 2008
Division 4
S 114, am. No. 59, 1997; No. 108, 2000; No. 45, 2005; No. 68, 2007
Headingto s. 114A.........cccoe.e. am. No. 103, 2010
S.114A e, ad. No. 41, 1997
am. No. 103, 2010
SS. 115, 116 ceeeieeeiiiiieeeeeeiee am. No. 59, 1997; No. 45, 2005
S 117 e am. No. 32, 1995; No. 5, 2001
S 118 am. No. 32, 1995; Nos. 108 and 172, 2000; No. 5, 2001;

No. 45, 2005
Division 4A

Div.4Aof Part 3.3........cccuveeeee. ad. No. 128, 2006
Ss. 118A,118B.....ccccoeveeeeen. ad. No. 128, 2006
S.118C i, ad. No. 128, 2006

am. No. 85, 2007
Ss. 118D-118F .....ccoeeevveeeieenne ad. No. 128, 2006
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ad. = added or inserted am. =amended rep. = repealed

rs. = repealed and substituted

Provision affected How affected

S. 118G i ad. No. 128, 2006
am. No. 85, 2007

S.118H oo ad. No. 128, 2006

S.118J i ad. No. 128, 2006
am. No. 8, 2010

Ss. 118K—118M ....cccvvveirriennne ad. No. 128, 2006

Division 4B

Div. 4B of Part 3.3.......ccceveeenee. ad. No. 68, 2007

Subdivision A

S 118N e ad. No. 68, 2007

Ss. 118NA-118NC.....ccovrurnene ad. No. 68, 2007

Subdivision B

ST ] ] D ad. No. 68, 2007

S.L118NE ..o ad. No. 68, 2007
am. No. 68, 2007

S.118NF oo ad. No. 68, 2007

am. No. 8, 2010
ad. No. 68, 2007

ad. No. 68, 2007
am. No. 8, 2010

S 118Nl e, ad. No. 68, 2007

am. No. 68, 2007
S 118N e ad. No. 68, 2007
S, 118NK e ad. No. 68, 2007

am. No. 8, 2010
Subdivision C

Ss. 118NL-118NS .....ccoevvvvvveenn ad. No. 68, 2007

Ss. 118NT, 118NU .....ccevvveveeennn ad. No. 68, 2007
am. No. 8, 2010

Ss. 118NV=118NY ...ccccceevrinnnns ad. No. 68, 2007

Subdivision D

S. 118NZ. ad. No. 68, 2007

S.118P i ad. No. 68, 2007

Subdivision E

Ss. 118PA-118PD .......cccevvnnene ad. No. 68, 2007

Subdivision F

S.118PE ..o ad. No. 68, 2007

S. 118PF ad. No. 68, 2007
am. No. 8, 2010
Noteto s. 118PF ...........cceee. am. No. 103, 2010
S.118PG ..o, ad. No. 68, 2007
am. No. 103, 2010
S.118PH..ciieeeeeeee e ad. No. 68, 2007

Subdivision G
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ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected
Ss. 118PI1-118PM .......cceeevvnnene ad. No. 68, 2007
Subdivision H
Ss. 118PN-118PP ......cceeevvnnnns ad. No. 68, 2007
Division 4C
Div. 4C of Part 3.3.......ccccveeeen. ad. No. 68, 2007
Subdivision A
S.118Q i ad. No. 68, 2007
Ss. 118QA-118QC ........ceueeeee. ad. No. 68, 2007
Subdivision B
Ss. 118QD-118QH .......cevueeeee. ad. No. 68, 2007
Subdivision C
Ss. 118QI, 118QJ...c.oevrvinenen ad. No. 68, 2007
Division 5
Headingtos. 119......cccccevveennes am. No. 59, 1997; No. 45, 2005
Ss. 119-122 .....am. No. 59, 1997; No. 45, 2005
S.122A ad. No. 34, 2000
am. No. 45, 2005
S, 123 s am. No. 59, 1997; No. 45, 2005
S. 124 i am. No. 32, 1995; No. 59, 1997; No. 137, 2000; No. 5, 2001;
No. 45, 2005

Division 6
Heading to Div. 6 of..........c........ rs. No. 108, 2000

Part 3.3
Subdivision A
Heading to Subdiv. A of ............ ad. No. 172, 2000

Div. 6 of Part 3.3
Headingtos. 125......cccccccveeenne am. No. 172, 2000

am. Nos. 59 and 119, 1997; No. 99, 1998; Nos. 108 and 172,
2000; No. 45, 2005; No. 128, 2006

S. 126 i, am. No. 59, 1997; No. 45, 2005
S 128 e, am. No. 59, 1997; No. 45, 2005
Subdivision B
Subdiv. B of Div. 6 of................. ad. No. 172, 2000

Part 3.3
S.128A e ad. No. 172, 2000
S.128B e ad. No. 172, 2000

am. No. 45, 2005

Division 6A
Heading to Div. 6A of ................ rs. No. 45, 2005

Part 3.3
Div. 6A of Part 3.3 ad. No. 108, 2000
Ss. 128C, 128D.....ccceeevvveeiinnnne ad. No. 108, 2000

rs. No. 45, 2005
am. No. 128, 2006
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ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

S.128E i ad. No. 108, 2000
am. No. 45, 2005
rep. No. 128, 2006

Division 7
S 129 e am. Nos. 59 and 119, 1997; No. 99, 1998; No. 34, 2000;
No. 45, 2005; No. 128, 2006; No. 68, 2007
S 130 am. No. 32, 1995; Nos. 41 and 59, 1997; No. 99, 1998; Nos.
34 and 108, 2000; No. 45, 2005
S 131 am. No. 108, 2000; No. 68, 2007
Division 8
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Table A
Application, saving or transitional provisions

Radiocommunications Amendment Act 1997 (No. 41, 1997)

Schedule 1

92 Continuity of section 60 determinations

The amendments of section 60 of the Radiocommunications Act 1992
made by this Schedule do not affect the continuity of a determination
that was in force under that section immediately before the
commencement of thisitem.

93 Continuity of section 106 determinations

The amendments of section 106 of the Radiocommunications Act 1992
made by this Schedule do not affect the continuity of a determination
that was in force under that section immediately before the
commencement of thisitem.

94 Continuity of section 293 determinations

The amendments of section 293 of the Radiocommunications Act 1992
made by this Schedule do not affect the continuity of a determination
that was in force under that section immediately before the
commencement of thisitem.

Telecommunications (Transitional Provisions and Consequential Amendments)
Act 1997 (No. 59, 1997)

Schedule 2

21 Transitional—charge determinations

(D) This item applies to a determination that:
(@) wasin force under section 293 of the Radiocommunications
Act 1992 immediately before the commencement of this
item; and
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(b) related to a matter in relation to which expenses are incurred
by the SMA under that Act or under regulations under that
Act.

2 The Australian Communications Authority Act 1997 has effect, after the
commencement of thisitem, asif:

(a) the determination had been made by the ACA under
section 53 of that Act immediately after the commencement
of thisitem; and

(b) each reference in the determination to the SMA were a
reference to the ACA.

3 This item does not prevent the variation or revocation of the
determination.

71 Transitional—procedures for making standards

The amendments of section 163 of the Radiocommunications Act 1992
made by this Schedule do not apply in relation to a standard made
before 1 July 1998 if the SMA had taken any action in relation to the
standard under that section before the commencement of thisitem.

72 Transitional—section 186 of the Radiocommunications
Act 1992

(D] This item applies to the amendment of section 186 of the
Radiocommunications Act 1992 made by this Schedule, being the
amendment that omits the expression “sell or”.

2 The amendment does not imply that the expression “supply”, when used
in aprovision of the Radiocommunications Act 1992, does not include
supply by way of sale.

Television Broadcasting Services (Digital Conversion) Act 1998 (No. 99, 1998)

4 Industry action agenda

Q) Not later than 6 months after the commencement of this Act, the
Minister for Communications, the Information Economy and the Arts,
in consultation with the Minister for Industry, Science and Tourism,
must cause to be prepared an industry action agendato assist the
development of the Australian broadcasting electronics industry.
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()] An agenda prepared under subsection (1) must be directed towards
ensuring the achievement of the following policy objectives:

(a) the objective that the Australian broadcasting electronics
industry be efficient, competitive and responsive to the needs
of the Australian community;

(b) the objective of encouraging investment in innovation and
value-adding activities in the broadcasting el ectronics
industry;

(c) the objective of providing effective support for Australian
exporters of broadcasting el ectronics technology in gaining
access to markets;

(d) the objective of encouraging technology transfers throughout
the broadcasting electronics industry;

(e) the objective of establishing links between educational
institutions and the broadcasting €lectronics industry to
improve the skills base for the industry;

(f) the objective of promoting strategic commercia relationships
between the Australian broadcasting electronics industry and
international telecommunications industries.

3 An agenda prepared under subsection (1) is adisallowable instrument.

Australian Federal Police Legislation Amendment Act 2000 (No. 9, 2000)

Schedule 3

20 Definition
In this Part:
commencing time means the time when this Part commences.

30 Amendment of the Radiocommunications Act 1992

The Radiocommunications Act 1992 asin force at and after the
commencing time applies to a certificate issued under section 305 of
that Act at any time before the commencing time by a member or
special member of the Australian Federal Police in the same way asiit
does to a certificate given under that section at or after the commencing
time.
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34 Warrants or writs etc. may continue to be executed

If, immediately before the commencing time, any warrant, writ, order,
permission or other instrument (the authority) issued under alaw of the
Commonwealth, a State or a Territory could be executed by a person
who was at that time a member, staff member or special member of the
Australian Federal Police, the authority continues to be ableto be
executed at and after the commencing time by the person in his or her
capacity as:

(a) the Commissioner of the Australian Federal Police; or

(b) aDeputy Commissioner of the Australian Federal Police; or

(c) an AFP employes; or

(d) aspecia member of the Australian Federal Police;

(al within the meaning of the Australian Federal Police Act 1979 asin
force at and after the commencing time).

Note: A person who is amember or staff member of the Australian Federal Police
immediately before the commencing timeis taken to be engaged as an AFP
employee. Similarly, a person who is a special member of the Australian
Federal Policeimmediately before the commencing time is taken to be
appointed as a special member. Seeitem 2 of this Schedule.

35 Regulations dealing with matters of a transitional or

(D

(2)

saving nature

The Governor-General may make regulations, not inconsistent with any
other provision of this Schedule, prescribing matters of atransitional or
saving nature in relation to the amendments made by Schedule 1 or 2.

Regul ations made under this item within one year after the
commencement of thisitem may commence on aday earlier than the
day on which they are made, but not earlier than the commencement of
thisitem.

Radiocommunications Legislation Amendment Act 2000 (No. 34, 2000)

Schedule 3

1 Income tax treatment of spectrum licences

The amendments made by items 8 and 9 of Schedule 2 apply in relation
to theissue of licences on or after 11 March 1998.
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2 Amendments relating to the issue of licences

The amendments made by items 11, 12, 14 and 15 of Schedule 2 apply
in relation to the issue of licences after those items commence.

3 Civil penalties

The amendments made by items 22 and 23 of Schedule 2 apply in
relation to all offences (whether alleged to have been committed before
or after those items commence) in respect of which no penalty had yet
been imposed as at the time of that commencement.

4 Time tax becomes payable

The amendments made by items 24, 25 and 26 of Schedule 2 apply in
relation to the imposition of tax in respect of an instrument, if both:

(a) therelevant anniversary of the issue of the instrument; and

(b) the corresponding anniversary of the instrument coming into
force;

occur after the commencement of those items.

Broadcasting Services Amendment (Digital Television and Datacasting) Act
2000 (No. 108, 2000)

Schedule 2

51 Transitional—regulations

(D] The regulations may make provision for matters of atransitional nature
arising from the amendments made by Part 1 of this Schedule.

2 The Governor-General may make regulations for the purposes of
subitem (1).

Radiocommunications Act 1992 387



Notes to the Radiocommunications Act 1992

Table A

Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences) Act
2000 (No. 137, 2000)

Schedule 2

418 Transitional—pre-commencement offences

Q) Despite the amendment or repeal of a provision by this Schedule, that
provision continues to apply, after the commencement of thisitem, in
relation to:

(@) an offence committed before the commencement of thisitem;
or

(b) proceedings for an offence alleged to have been committed
before the commencement of thisitem; or
(c) any matter connected with, or arising out of, such
proceedings;
asif the amendment or repeal had not been made.

2 Subitem (1) does not limit the operation of section 8 of the Acts
Interpretation Act 1901.

419 Transitional—pre-commencement notices

If:

(a) aprovisioninforceimmediately before the commencement
of thisitem required that a notice set out the effect of one or
more other provisions; and

(b) any or all of those other provisions are repealed by this
Schedule; and

(c) thefirst-mentioned provision is amended by this Schedule;

the amendment of the first-mentioned provision by this Schedule does
not affect the validity of such a notice that was given before the
commencement of thisitem.
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Broadcasting Services Amendment Act 2000 (No. 172, 2000)

Schedule 1

36 Transitional—existing providers of international
broadcasting services

(D] If aperson was providing an international broadcasting service
immediately before the commencement of thisitem, sections 121FG
and 121FH of the Broadcasting Services Act 1992 and paragraph
108(2)(da) of the Radiocommunications Act 1992 do not apply to the
provision of the service by the person at any time during the period:

() beginning at the commencement of thisitem; and
(b) ending at whichever of the following timesis applicable:
(i) if the person does not apply for an international
broadcasting licence for the service within 30 days after

the commencement of this item—the end of 30 days
after the commencement of thisitem;

(i) if the person applies for an international broadcasting
licence for the service within 30 days after the
commencement of thisitem, but an international
broadcasting licence is not allocated to the person—the
time when the person receives the relevant notification
under subsection 121FB(3) or (7) or 121FD(6) of the
Broadcasting Services Act 1992;

(iii) if the person applies for an international broadcasting
licence for the service within 30 days after the
commencement of thisitem and such alicenceis
allocated to the person—the time when the licence is
allocated.

Communications and the Arts Legislation Amendment (Application of Criminal
Code) Act 2001 (No. 5, 2001)

4 Application of amendments

(1) Each amendment made by this Act applies to acts and omissions
that take place after the amendment commences.
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(2) For the purposes of this section, if an act or omission is alleged to
have taken place between 2 dates, one before and one on or after
the day on which a particular amendment commences, the act or
omission is aleged to have taken place before the amendment
commences.

Australian Crime Commission Establishment Act 2002 (No. 125, 2002)

Schedule 2

226 Transitional regulations

(D] The Governor-General may make regulations prescribing matters of a
transitional nature (including prescribing any saving or application
provisions) arising out of the amendments made by this Schedule.

2 Despite subsection 48(2) of the Acts Interpretation Act 1901,
regulations made under thisitem within 1 year after commencement of
thisitem may commence on aday earlier than the day on which they
are made, but not earlier than the commencement of this item.

Broadcasting Legislation Amendment (Digital Television) Act 2006
(No. 128, 2006)

Schedule 1

28A Variation of national television conversion scheme

(D] Thisitem applies to a variation by the ACMA of the national television
conversion scheme if:

(@) the variation deals with transitional and/or consequential
matters in connection with the amendments made by this
Schedule; and

(b) thevariation is made within 30 days after the commencement
of thisitem.

2 Clause 33 of Schedule 4 to the Broadcasting Services Act 1992 does not
apply to the variation.

3 Section 17 of the Legidative Instruments Act 2003 does not apply to the
variation.
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(@] The ACMA must not make the variation unless a copy of the proposed
variation was made available on the ACMA’s Internet site for a period
of at least 5 business days.

29 NBS transmitter licences issued under section 100B of the
Radiocommunications Act 1992

Q) Thisitem applies to an NBS transmitter licence that:

(@) wasin forceimmediately before the commencement of this
Schedule; and

(b) wasissued under subsection 100B(1) of the
Radiocommunications Act 1992.

2 To avoid doubt, the amendment of subsection 100B(1) of the
Radiocommunications Act 1992 made by this Schedule does not affect
the continuity of the NBS transmitter licence.

Schedule 2

93C Variation of program standards

(D] Thisitem applies to avariation by the ACMA of aprogram standard if:
(a) thevariation dealswith transitional and/or consequential
matters in connection with the amendments made by this
Schedule; and
(b) either:
(i) thevariation was made before the commencement of
thisitem in accordance with section 4 of the Acts
Interpretation Act 1901; or
(i) thevariation is made within 30 days after the
commencement of this item.

2 Section 126 of the Broadcasting Services Act 1992 does not apply to the
variation.

3 Section 17 of the Legidative Instruments Act 2003 does not apply to the
variation.

(@] The ACMA must not make the variation unless a copy of the proposed
variation was made available on the ACMA’s Internet site for a period
of at least 5 business days.
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93D Variation of commercial television conversion scheme

(D] Thisitem appliesto a variation by the ACMA of the commercial
television conversion scheme if:

(@) the variation deals with transitional and/or consequential
matters in connection with the amendments made by this
Schedule; and

(b) either:

(i) thevariation was made before the commencement of
thisitem in accordance with section 4 of the Acts
Interpretation Act 1901; or

(ii) the variation is made within 30 days after the
commencement of thisitem.

2 Clause 18 of Schedule 4 to the Broadcasting Services Act 1992 does not
apply to the variation.

3 Section 17 of the Legislative Instruments Act 2003 does not apply to the
variation.

(@] The ACMA must not make the variation unless a copy of the proposed
variation was made available on the ACMA'’ s Internet site for a period
of at least 5 business days.

93E Variation of national television conversion scheme

(D] Thisitem applies to a variation by the ACMA of the national television
conversion schemeiif:
(a) thevariation deals with transitional and/or consequential
matters in connection with the amendments made by this
Schedule; and
(b) either:
(i) the variation was made before the commencement of
thisitem in accordance with section 4 of the Acts
Interpretation Act 1901; or
(ii) thevariation is made within 30 days after the
commencement of thisitem.

2 Clause 33 of Schedule 4 to the Broadcasting Services Act 1992 does not
apply to the variation.

3 Section 17 of the Legidative | nstruments Act 2003 does not apply to the
variation.
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(@] The ACMA must not make the variation unless a copy of the proposed
variation was made available on the ACMA’s Internet site for a period
of at least 5 business days.

94 Transmitter licences issued under section 102 of the
Radiocommunications Act 1992

Q) Thisitem applies to atransmitter licence that:
() wasin forceimmediately before 1 January 2007; and

(b) wasissued under subsection 102(1) of the
Radiocommunications Act 1992.

2 To avoid doubt, the amendment of subsection 102(1) of the
Radiocommunications Act 1992 made by this Schedule does not affect
the continuity of the transmitter licence.

95 Transmitter licences issued under section 102A of the
Radiocommunications Act 1992

(D) This item applies to a transmitter licence that:
(@) wasin force immediately before 1 January 2007; and

(b) wasissued under subsection 102A(1) of the
Radiocommunications Act 1992.

2 To avoid doubt, the amendment of subsection 102A(1) of the
Radiocommunications Act 1992 made by this Schedule does not affect
the continuity of the transmitter licence.

Broadcasting Legislation Amendment (Digital Radio) Act 2007 (No. 68, 2007)

Schedule 1

183 Frequency allotment plan prepared under section 25 of
the Broadcasting Services Act 1992

(D] Thisitem appliesto a frequency alotment plan that:
(a) wasin forceimmediately before the commencement of this
item; and
(b) was prepared under subsection 25(1) of the Broadcasting
Services Act 1992.
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2 The amendments of:
(a) section 25 of the Broadcasting Services Act 1992; and
(b) section 31 of the Radiocommunications Act 1992;

made by this Schedule do not affect the continuity of the frequency
alotment plan.

184 Instrument made under subsection 31(1) of the
Radiocommunications Act 1992

(D] This item applies to an instrument that:
(a) wasin forceimmediately before the commencement of this
item; and
(b) was made under subsection 31(1) of the
Radiocommunications Act 1992.

2 The amendments of :
(a) section 31 of the Radiocommunications Act 1992; and
(b) section 25 of the Broadcasting Services Act 1992;

made by this Schedule do not affect the continuity of the instrument.

186 Pre-commencement transmitter licences issued under
the Radiocommunications Act 1992

(D] This item applies to a transmitter licence that:
() wasin forceimmediately before the commencement of this
item; and
(b) authorises operation of a radiocommunications transmitter
within a part of the spectrum designated under subsection
31(1A) of the Radiocommunications Act 1992.

2 The amendments of section 31 of the Radiocommunications Act 1992
made by this Schedule do not affect:

(a) the continuity of the licence; or
(b) the operations authorised by the licence; or
(c) therenewa of the licence.
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Radiocommunications Amendment Act 2010 (No. 146, 2010)

Schedule 1

11 Application

(D

(2)

3

(4)

()

The amendment made by item 1 applies to a notice published in the
Gazette on or after the day thisitem commences.

The amendment made by item 4 applies to a determination made by the
Minister on or after the day this item commences.

The amendment made by item 7 applies:

(a) inrespect of spectrum for which a spectrum licenceisnot in
force on the day this item commences—to the issue of aclass
licence on or after the day this item commences; and

(b) in respect of spectrum for which a spectrum licenceisin
force on the day this item commences—to the issue of aclass
licence:

(i) after the day the spectrum licence expires; or
(ii) on or after the day the spectrum licence is re-issued.

The amendment made by item 9 appliesin relation to a direction made
on or after the day this item commences.

The amendment made by item 10 appliesto a direction made on or after
the day this item commences.
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